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CONVENTION  ON  THE  ELIMINATION  OF  ALL 

FORMS  OF  DISCRIMINATION  AGAINST 

WOMEN  (Ex.  R,  96-2) 


TUESDAY,  SEPTEMBER  27,  1994 

U.S.  Senate, 
Committee  on  Foreign  Relations, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  10:02  a.m.,  in  room 
SD-419,  the  Dirksen  Senate  Office  Building,  Hon.  Claiborne  Pell 
(chairman  of  the  committee)  presiding. 

Present:  Senators  Pell  and  Simon. 

The  Chairman.  The  Committee  on  Foreign  Relations  will  come 
to  order. 

As  so  often  happens  here  in  the  Senate,  I  find  myself  scheduled 
to  be  in  two  places  at  once.  The  other  is  a  conference  with  the 
House  on  an  education  bill,  a  very  significant  one. 

I  will  Chair  this  hearing  as  long  as  I  can.  I  will  then  turn  the 
Chair  over  to  another  committee  member  so  that  we  can  move 
ahead,  which  we  are  going  to,  with  this  Convention. 

This  morning,  we  are  holding  a  hearing  on  the  Convention  on  the 
Elimination  of  All  Forms  of  Discrimination  Against  Women. 

The  Carter  administration  took  a  giant  step  toward  the  pro- 
motion of  equal  rights  for  women  by  signing  the  Convention  in  July 
1980,  14  years  ago.  And  that  was  6  months  after  it  had  been  adopt- 
ed by  the  U.N.  General  Assembly.  Unfortunately,  the  Convention 
has  been  pending  in  the  Senate  ever  since  because  neither  the 
Reagan  nor  Bush  administrations  supported  ratification.  The 
present  administration,  I  am  pleased  to  sav,  has  a  different  view. 

For  many  years,  I  have  wanted  to  see  tne  United  States  ratify 
this  treaty. 

It  is  a  ven^  significant  one.  And  in  my  view,  the  long  overdue 
ratification  of  this  Convention  will  make  the  United  States  commit- 
ment to  eliminate  discrimination  against  women  at  home  and 
abroad  absolutely  clear.  Moreover,  by  becoming  a  party,  we  will  be 
able  to  participate  in  the  work  of  the  committee  set  up  by  the  Con- 
vention to  monitor  and  make  recommendations  on  compliance. 

In  a  letter  to  me,  dated  September  13,  Secretary  Christopher, 
writing  on  behalf  of  our  President,  conveyed  the  administration's 
"strong  support  for  prompt  ratification"  of  the  Convention.  At  that 
time,  me  Secretary  transmitted  to  the  committee  a  package  of  pro- 
posed conditions  for  United  States  ratification.  A  number  of  these 
are  identical  or  similar  to  conditions  previously  approved  by  the 
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Senate  in  giving  its  advice  and  consent  to  other  human  rights  trea- 
ties. 

I  would  note,  also,  that  this  is  actually  the  third  hearing  that  our 
committee  has  held  on  the  Women's  Convention.  The  first  was  a 
field  hearing  held  by  Senator  Kerry  in  Massachusetts  in  1988. 

The  full  committee  held  a  hearing,  which  I  chaired,  in  August  of 
1990.  I  am  hopefiil  that  today's  hearing  will  be  the  very  last  and 
that  we  can  move  forward  expeditiously  to  schedule  committee  con- 
sideration of  this  Convention. 

Our  first  witness  this  morning  will  be  Ms.  Jamison  Borek,  the 
Deputy  Legal  Adviser,  Department  of  State. 

Senator  Simon.  Mr.  Chairman. 

The  Chairman.  Senator  Simon. 

Senator  SiMON.  Mr.  Chairman,  if  I  may  state — and  I  am  going 
to  be  in  and  out,  but  as  you  know  we  have  a 

The  Chairman.  Two  places  at  once. 

Senator  Simon.  Has  it  been  changed?  [Pause.] 

The  elementary  and  secondary  eaucation  conference  is  on,  but  I 
think  it  is  extremely  important  that  we  move  ahead  on  this. 

We  had  a  lot  of  distance  to  make  in  our  country  in  terms  of  wom- 
en's rights.  But  as  you  visit  many  of  the  other  countries  around  the 
world,  it  is  really  disheartening  just  seeing  what  happened  at  the 
conference  in  Cairo  where  we  talked  about  population  problems — 
nothing  can  do  more  to  resolve  population  problems  than  to  give 
educational  opportunity  and  equal  opportunity  generally  to  women. 

And  so,  my  hope  is  that  we  can  move  ahead  on  this.  I  do  not 
know  if  we  can  do  it  yet,  this  year.  It  would  be  great  if  we  could, 
but  if  we  cannot  do  it  this  year,  that  we  move  early  next  year  and 
get  this  done  so  that  we  have — so  that  our  voice  is  on  the  side  of 
something  that  is  very  positive  that  needs  to  be  done. 

I  thank  you,  Mr.  Chairman,  for  letting  me  speak. 

And  I  apologize  to  our  witnesses  for  the  interruption. 

The  Chairman.  Thank  you.  Senator  Simon,  very  much  for  your 
words. 

And  now,  with  that  said,  we  will  move  to  the  first  witness,  Ms. 
Borek. 

STATEMENT  OF  JAMISON  S.  BOREK,  DEPUTY  LEGAL  ADVISER, 

DEPARTMENT  OF  STATE 

Ms.  Borek.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. If  I  may,  I  will  speak  briefly  and  ask  that  my  full  written  testi- 
mony, which  was  submitted,  be  accepted  for  the  record. 

The  Chairman.  Without  objection. 

Ms.  Borek.  I  am  accompanied  today,  I  would  note,  by  Nancy  Ely- 
Raphel,  who  is  the  Principal  Deputy  Assistant  Secretary  of  State 
for  Democracy,  Human  Rights  and  Labor,  and  also  by  Juanita  Her- 
nandez, counsel  to  the  Assistant  Attorney  General,  Civil  Rights  Di- 
vision of  the  Department  of  Justice,  who  are  available  to  answer 
questions  if  necessary. 

It  is  a  privilege  to  appear  before  you  today  to  testify  in  support 
of  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimina- 
tion Against  Women. 

We  are  aware,  Mr.  Chairman,  of  your  strong  support  over  many 
years  for  ratification  of  this  important  human  rights  treaty.  We  are 


also  aware  that  a  majority  of  members  of  the  committee,  and  in- 
deed of  the  Senate  as  a  whole,  are  on  record  in  support  of  ratifica- 
tion. The  administration  shares  that  view. 

As  you  know,  this  Convention  was  adopted  by  the  United  Na- 
tions in  December  1979.  The  United  States  did  participate  actively 
in  its  negotiation,  voted  in  favor  of  its  adoption  and  signed  it  in 
July  1980. 

Until  now,  however,  there  has  not  been  a  final  review  of  the  con- 
formity of  the  Convention  with  U.S.  law  and  a  definitive  proposal 
for  ratification. 

We  have  now  conducted  such  a  review,  and  on  the  basis  of  its 
conclusions  believe  it  is  time  to  ratify.  As  Secretary  Christopher's 
September  13  letter  to  you  indicates,  Mr.  Chairman,  ratification  of 
the  Convention  at  this  time  will  serve  to  underscore  our  commit- 
ment to  women's  rights  and  enhance  our  ability  to  protect  and  pro- 
mote these  rights  internationally. 

Ratification  would  permit  us  to  work  collectively  with  other  na- 
tions to  help  eliminate  discrimination  against  women  and  generally 
to  promote  the  rule  of  law  and  respect  for  human  rights  throughout 
the  world. 

By  excluding  ourselves  from  the  process  and  dialog  which  is  cen- 
tered on  this  treaty,  we  hamper  our  own  efforts  to  work  effectively 
with  other  countries  in  promoting  women's  rights  around  the  globe. 

The  Convention  has  already  been  ratified  by  some  136  countries, 
including  virtually  all  of  our  democratic  allies.  It  creates  an  inter- 
nationally agreed  standard  of  nondiscrimination. 

It  builds  on  the  principle  of  nondiscrimination  contained  in  the 
1948  Universal  Declaration  of  Human  Rights,  the  1966  Covenant 
on  Civil  and  Political  Rights  to  which  the  U.S.  is  a  party,  and  the 
1967  U.N.  Declaration  on  the  Elimination  of  Discrimination 
Against  Women. 

Indeed,  it  stems  fundamentally  from  principles  of  our  own  U.S. 
Constitution. 

Ratification  of  this  Convention  with  the  reservations,  under- 
standings and  declarations  which  we  have  proposed  would  be  con- 
sistent with  domestic  law. 

The  substantive  provisions  of  the  Convention  embody,  with  rel- 
atively few  exceptions,  principles  which  are  already  involved  in  the 
Constitution  and  laws  of  the  United  States. 

In  those  few  areas  in  which  there  is  a  question  regarding  the 
consistency  of  the  Convention  with  U.S.  law,  we  have  proposed  an 
appropriate  reservation  or  understanding  to  make  clear  that  the 
scope  of  U.S.  obligations  will  be  consistent  with  U.S.  law. 

These  qualifications  are  relatively  few  and  do  not  undermine  the 
central  object  or  purpose  of  the  Convention. 

'There  is  a  detailed  article  by  article  legal  analysis  of  the  treaty's 
requirements  and  their  relationship  to  U.S.  law  which  was  submit- 
ted to  the  committee  under  cover  of  Secretary  Christopher's  Sep- 
tember 13  letter  to  you,  Mr.  Chairman. 

"The  main  points  of  the  analysis  are  also  reviewed  in  my  full  tes- 
timony. Therefore,  I  will  be  extremely  brief  now. 

The  Convention  is  basically  intended  to  protect  the  right  of 
women  to  enjoy  fundamental  human  rights  on  an  equal  basis  with 


men.  It  calls  generally  for  the  elimination  of  discrimination  in  that 
regard. 

The  Convention  sets  forth  specific  steps  to  be  taken  to  give  effect 
to  these  general  undertakings  in  the  areas  of  political  activities, 
equality  before  the  law,  legal  capacity,  marriage  and  family  rela- 
tions, property  ownership,  the  opportunity  to  represent  govern- 
ments in  international  activities,  the  nationality  of  men  and 
women  and  that  of  their  children,  education,  employment,  health 
care,  traffic  in  women,  exploitation,  and  prostitution  and  other 
areas  of  economic  and  social  life. 

In  most  areas,  the  Convention  calls  for  appropriate  measures  to 
be  taken.  This  is  intended  to  give  state  parties  substantial  discre- 
tion in  deciding  how  best  to  implement  the  requirements  of  the 
Convention. 

It  is  also  important  to  note  that  the  Convention  focuses  on  the 
need  to  eliminate  discrimination  rather  than  creating  new  or  gen- 
eral substantive  rights. 

We  have  proposed  only  a  few  reservations.  The  first  concerns  the 
sphere  of  private  conduct.  As  was  the  case  with  the  Convention  on 
the  Elimination  of  All  Forms  of  Racial  Discrimination,  we  are  con- 
cerned that  portions  of  this  Convention  could  be  interpreted  to  pro- 
hibit conduct  which  lies  beyond  the  proper  scope  of  governmental 
regulation  under  existing  U.S.  law. 

U.S.  constitutional  prohibitions  apply  generally  only  where  there 
is  sufficient  state  action,  and  even  Federal  statutes  have  some  limi- 
tations on  the  extent  to  which  they  may  reach  private  conduct. 

For  these  reasons,  we  have  proposed  a  reservation  in  this  regard 
which  is  like  that  which  we  proposed  earlier  and  the  Senate  accept- 
ed for  the  International  Convention  for  the  Elimination  of  All 
Forms  of  Racial  Discrimination. 

The  second  reservation,  which  is  even  more  specific,  concerns 
women  in  the  military.  Although  there  have  been  great  changes  in 
the  assignment  of  women  to  positions  in  the  military,  there  are  still 
some  restrictions  on  the  role  of  women  in  combat. 

There  is  room  for  continued  debate  domestically  over  the  role  of 
women  in  combat,  but  we  do  not  believe  that  ratification  of  this 
Convention  should  be  the  vehicle  to  preempt  or  settle  the  question. 

Therefore,  we  have  proposed  a  limited  reservation  that  we  do  not 
accept  an  obligation  to  assign  women  to  all  military  units  and  posi- 
tions which  may  require  engagement  in  direct  combat. 

The  third  reservation  concerns  equality  of  remuneration  in  the 
work  place.  While  the  Convention  does  not  actually  speak  of  "com- 
parable worth,"  there  is  some  negotiating  history  which  could  be 
viewed  as  taking  it  further  than  U.S.  law. 

And  the  Committee  on  the  Elimination  of  Discrimination  Against 
Women,  which  was  established  as  an  oversight  committee  under 
the  Convention,  has  suggested  that  it  takes  a  rather  broad  view. 

Under  U.S.  law,  equal  pay  must  be  given  for  substantially  simi- 
lar jobs,  but  U.S.  law  has  been  recognized  as  stopping  short  of  re- 
quiring equal  pay  for  jobs  of  comparable  worth.  Therefore,  we  have 
proposed  a  reservation  on  this  point. 

The  last  reservation  concerns  paid  maternity  leave.  Again,  while 
U.S.  law  provides  substantial  maternity  and  parental  leave  bene- 


fits,  it  does  not  require  paid  leave.  And  therefore,  we  have  proposed 
a  very  small  reservation  on  this  point. 

We  have  also  proposed  three  understandings  which  are  familiar 
in  light  of  the  reservations  of  the  understandings  which  we  pro- 
posed to  earlier  treaties. 

The  first  concerns  the  federalism  question,  and  is  intended  to 
make  it  clear  that  we  are  not  intending  to  federalize  matters  which 
are  currently  under  state  and  local  jurisdiction. 

The  second  understanding  concerns  fi'eedom  of  speech,  expres- 
sion and  association.  Concerns  have  been  raised  in  this  Convention 
of  the  possible  indirect  implications  it  may  have  to  First  Amend- 
ment rights. 

Unlike  the  Convention  on  the  Elimination  of  Racial  Discrimina- 
tion, however,  it  does  not  have  any  provision  which  calls  for  prohib- 
iting speech.  Therefore,  we  think  that  an  understanding  is  suffi- 
cient and  also  appropriate  on  this  point. 

Finally,  we  have  proposed  an  understanding  relating  to  free 
health  care  services  to  make  it  clear  that  there  is  State  discretion 
in  determining  what  services  are  necessary  and  appropriate  to  be 
provided  on  a  cost-free  basis. 

We  have  also  proposed  two  declarations  which  are  identical  to 
those  proposed  for  the  Convention  on  the  Elimination  of  All  Forms 
of  Racial  Discrimination.  The  first  declares  the  provisions  of  this 
treaty  to  be  nonself-executing.  The  primary  intent  here  is  to  clarify 
that  the  treaty  will  not  create  a  new  or  independently  enforceable 
private  cause  of  action  in  U.S.  courts. 

The  second  concerns  the  treat^s  dispute  settlement  mechanism 
and  is  provided  for  imder  the  treaty.  It  provides  that  a  state  may 
declare  that  it  is  not  bound  by  the  provisions  of  article  29.1  on  dis- 
pute settlement.  Following  the  same  approach  that  we  took  with 
the  Racial  Discrimination  Convention,  we  are  making  that  declara- 
tion. 

These  are  not  extensive  provisions,  but  they  do  serve  to  make  the 
Convention  consistent  with  U.S.  law.  We  therefore  believe  that  it 
is  appropriate  and  timely  now  to  pursue  ratification. 

I  would  like  to  thank,  in  this  connection,  the  many  private  sector 
experts  and  NGO's  with  whom  we  have  consulted  and  who  have 
contributed  to  our  analysis.  Not  all,  of  course,  necessarily  agree 
with  every  aspect  of  our  proposals,  although  I  believe  they  share 
a  general  support  for  ratification. 

I  would  also  like  to  express  our  deep  appreciation  for  the  con- 
tinuing valuable  cooperation  of  Senate  Foreign  Relations  Commit- 
tee st^  in  connection  with  this  effort. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Ms.  Borek  follows:] 

Prepared  Statement  of  Jamison  S.  Borek 

Mr.  Chairman  and  Members  of  the  Committee:  It  is  a  privilege  to  appear  before 
you  today  to  testify  in  support  of  the  Convention  on  the  Elimination  of  All  Forms 
of  Discrimination  Against  Women. 

We  are  aware,  Mr.  Chairman,  of  your  strong  support  over  many  years  for  ratifica- 
tion of  this  important  human  rights  treaty.  We  are  also  aware  that  a  majority  of 
the  members  of  this  committee,  and  indeea  of  the  Senate  as  a  whole,  are  on  record 
in  support  of  ratification.  The  administration  shares  that  view.  Ratification  of  this 
Convention  will  be  an  important  expression  of  our  shared  commitment  to  the  protec- 
tion and  promotion  of  the  rights  of  women  at  home  and  abroad,  just  as  the  recent 


endorsement  of  the  international  convention  on  the  elimination  of  racial  discrimina- 
tion evidenced  our  common  goal  of  promoting  respect  for  human  rights  and  individ- 
ual dignity  regardless  of  racial  or  ethnic  baocground — as  a  fundamental  tenet  of  a 
just  and  civiUzed  society. 

The  Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against 
Women  was  adopted  by  the  United  Nations  General  Assembly  in  December  1979. 
liie  United  States  participated  actively  in  its  negotiation,  voted  in  favor  of  its  adop- 
tion, and  signed  it  m  July  1980.  President  Carter  transmitted  the  Convention  to  the 
Senate  for  advice  and  consent  to  ratification  in  November  of  that  same  year.  How- 
ever, apart  from  a  field  hearing  in  Massachusetts  Chaired  by  Senator  John  Kerry 
in  1988,  no  ftirther  action  was  taken  until  this  committee  held  a  hearing  in  August 
1990,  at  which  very  strong  support  for  ratification  was  voiced. 

We  believe  it  is  time  to  ratity.  As  Secretary  Christopher's  September  13  letter  to 
you  indicates,  Mr.  Chairman,  ratification  of  the  Convention  at  this  time  will  serve 
to  underscore  our  commitment  to  women's  rights  and  enhance  our  ability  to  protect 
and  promote  these  rights  internationally.  By  excluding  ourselves  from  the  process 
and  dialogue  which  is  centered  on  this  treaty,  we  hamper  our  own  efforts  to  work 
effectively  with  them  in  promoting  women's  rights  around  the  globe. 

Already  ratified  by  some  136  countries,  including  virtually  all  of  our  democratic 
allies,  the  Convention  creates  an  internationally  agreed  standard  of  non-discrimina- 
tion. In  this  regard,  the  treaty  builds  on  the  principle  of  non-discrimination  con- 
tained in  the  1948  Universal  Declaration  of  Human  Rights,  the  1966  Covenant  on 
Civil  and  Political  Rights — a  treaty  to  which  the  United  States  is  already  a  party — 
and  the  1967  UN  Declaration  on  the  Elimination  of  Discrimination  Against  Women. 

Although  widely  afccepted  and  proclaimed  by  states  parties,  the  prohibition 
against  gender-based  discrimination  has  not  in  fact  been  efiectively  implemented  in 
many  countries,  nor  have  they  permitted  effective  redress  for  instances  of  discrimi- 
nation. Regrettably,  discrimination  agsiinst  women  continues  to  be  pervasive  around 
the  world.  United  States  ratification  of  this  important  human  rights  instrunaent 
would  permit  us  to  work  collectively  with  other  nations  to  help  eliminate  discrimina- 
tion against  women  and  generally  to  promote  the  rule  of  law  and  respect  for  human 
ri^ts. 

Ratification  of  this  Convention  on  the  basis  we  have  proposed  would  also  comport 
with  our  domestic  laws.  The  substantive  provisions  of  the  Convention  embody,  with 
relatively  few  exceptions,  principles  already  reflected  in  the  Constitution  and  laws 
of  the  United  States.  In  those  few  areas  where  the  Convention  would  impose  an  ob- 
ligation or  undertaking  which  is  not  contained  in  existing  domestic  law,  we  have 
proposed  a  reservation  or  understanding,  as  appropriate,  to  make  clear  that  the 
scope  of  U.S.  obligations  under  the  Convention  is  consonant  with  U.S.  law.  These 
qualifications  are  relatively  few  and  do  not  undennine  the  central  object  or  purpose 
of  the  Convention.  They  serve,  however,  to  clarify  our  legal  undertakings  and  to  en- 
sure that  our  acceptance  of  the  Convention  is  fully  consistent  with  our  Constitution 
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A  detailed,  article-by-article  legal  analysis  of  the  treaty's  requirements  and  their 
relationsWp  to  U.S.  law  was  submitted  to  the  committee  under  cover  of  Secretary 
Christopher's  September  13  letter  to  you,  Mr.  Chairman.  That  analysis  is  the  result 
of  a  very  thorough  interagency  review  of  the  treaty  by  a  number  of  departments  and 
agencies  within  the  executive  branch  whose  programs  and  activities  relate,  to  great- 
er or  lesser  degrees,  to  the  substantive  requirements  of  the  Convention.  It  benefited 
from  the  committee's  earlier  hearing  as  well  as  extensive  consultation  with  inter- 
ested non-governmental  organizations,  practitioners  and  academics,  as  well  as  mem- 
bers of  your  staff.  You  will  recall  that  such  an  analysis  was  not  submitted  to  the 
committee  at  the  time  the  treaty  was  first  sent  up  in  1980,  nor  had  it  been  done 
by  the  time  of  the  1990  hearing.  Because  it  forms  the  basis  for  the  specific  reserva- 
tions, understandings  and  declarations  we  have  proposed,  I  would  ask  that  it  be  in- 
cluded in  the  committee's  report  for  ease  of  future  reference,  as  was  the  case  with 
the  International  Convention  on  the  Elimination  of  All  Forms  of  Racial  Discrimina- 
tion and  earlier  human  rights  treaties.  .  . 

For  the  convenience  ofthe  committee,  let  me  summarize  the  central  provisions 
of  the  Convention  and  then  explain  the  principal  reservations,  understandings  and 
declarations  which  we  propose. 

I. 

The  central  requirement  of  the  Convention  is  that  states  parties  adopt  and  pursue 

a  policy  of  eliminating  discrimination  against  women.  Article  1  defines  the  term 

"discrimination  against  women"  as:  i-  v  u  u 

"Any  distinction,  exclusion  or  restriction  made  on  the  basis  of  sex  which  has 

the  effect  or  purpose  of  impairing  or  nullifying  the  recognition,  enjoyment  or  ex- 


ercise  by  women,  irrespective  of  their  marital  status,  on  a  basis  of  equality  of 
men  and  women,  of  human  rights  and  fundamental  freedoms  in  the  political, 
economic,  social,  cultural,  civil  or  any  other  field." 

Simply  put,  the  Convention  is  intended  to  protect  the  right  of  women  to  enjoy  fun- 
damental human  rights  on  an  equal  basis  with  men. 

Article  2  makes  clear  that  in  joining  the  Convention,  states  parties  agree  to  pur- 
sue this  general  policy  "by  all  appropriate  means."  It  is  important  to  emphasize  that 
inclusion  of  the  phrase  all  appropriate  means"  accords  states  parties  substantial 
discretion  in  deciding  how  best  to  implement  the  requirements  of  the  Convention. 
Toward  that  end,  article  2  requires  them  to  embody  the  principle  of  equality  of  men 
and  women  in  their  national  constitutions  or  other  appropriate  legislation  (if  not  yet 
incorporated  therein),  to  adopt  appropriate  le^slative  and  other  measures  prohibit- 
ing discrimination  against  women,  to  establish  legal  protections  for  the  rights  of 
women,  and  to  ensure  that  no  public  authorities  or  institutions  engage  in  any  act 
or  practice  of  discrimination  against  women.  These  are,  of  course,  already  part  of 
our  law. 

Under  article  2,  states  parties  also  agree  to  take  "all  appropriate  measures"  to 
eliminate  discrimination  against  women  by  any  person,  organization  or  enterprise, 
to  modify  or  abolish  existing  laws,  regulations,  customs  and  practices  constituting 
discrimination  against  women,  and  to  repeal  all  national  penal  provisions  that  dis- 
criminate against  women. 

Similarly,  article  3  provides  that  states  parties  shall  take  all  appropriate  meas- 
ures in  "all  fields"  to  ensure  the  development  and  advancement  of^  women  for  the 
purpose  of  guaranteeing  their  exercise  of  human  rights  and  fundamental  freedoms 
on  a  basis  oi  equality. 

Article  4  concerns  "temporary  special  measures"  or,  as  we  would  refer  to  them, 
affirmative  action  measures.  Article  4(1)  permits,  but  does  not  require,  states  par- 
ties to  adopt  such  measures  in  order  to  accelerate  equality  of  men  and  women;  at 
the  same  time,  it  prohibits  the  maintenance  of  unequal  or  separate  standards.  Arti- 
cle 4(2)  permits  special  measures  aimed  at  protecting  maternity  and  declares  that 
they  shall  not  be  considered  discriminatory. 

Articles  5-16  set  forth  specific  steps  states  parties  shall  take  to  give  effect  to  their 
undertakings  under  the  Convention. 

Article  5  provides  that  states  parties  shall  take  all  appropriate  measures  to  mod- 
ify social  and  cultural  patterns  of  conduct  among  their  citizens  for  the  purpose  of 
eliminating  sexual  prejudices  and  stereotypes.  It  also  calls  for  "family  education"  to 
include  "a  proper  understanding  of  maternity  as  a  social  fiinction'  and  a  recognition 
of  the  common  responsibility  of  men  and  women  for  raising  children. 

Article  6  requires  adoption  of  legislative  or  other  measures  to  suppress  all  forms 
of  traffic  in  women  and  exploitation  of  prostitution  of  women. 

Pursuant  to  airticle  7,  states  parties  to  the  Convention  shall  take  all  appropriate 
measures  to  eliminate  discrimination  against  women  in  politic£il  activities  and  to  en- 
sure to  women,  on  equal  terms  with  men,  the  right  to  vote,  to  run  for  and  hold  pub- 
lic office,  and  to  participate  in  formulating  and  implementing  government  policy. 

Article  8  calls  for  equality  of  men  and  women  with  respect  to  the  opportunity  to 
represent  their  governments  in  international  activities.  Article  9  requires  such 
equality  with  respect  to  the  nationality  of  men  and  women  and  that  of  their  chil- 
dren. 

Article  10  obligates  states  parties  to  take  all  appropriate  measures  to  eliminate 
discrimination  against  women  in  order  to  ensure  to  them  equal  rights  with  men  in 
the  field  of  education,  including  in  particular  in  the  areas  of  access  to  different  types 
and  levels  of  education,  equal  curricula  and  facilities,  scholarships,  programs  of  con- 
tinuing education  and  for  school  drop-outs,  opportunities  for  athletic  participation, 
and  access  to  family  education  information. 

Article  11  addresses  discrimination  in  the  field  of  employment.  Article  11(1)  obli- 
gates states  parties  to  take  all  appropriate  measures  to  eliminate  discrimination  in 
the  field  of  employment  in  order  to  ensure  equality  between  men  and  women,  in 
particular  with  respect  to  the  right  to  work,  the  right  to  the  same  employment  op- 
portunities, to  equEil  remuneration  for  work  of  equal  value,  to  social  security,  retire- 
ment, unemployment  and  disability  benefits,  to  safe  working  conditions,  to  free 
choice  of  employment  and  profession,  and  to  promotion,  job  security  and  training. 
Article  11(2)  requires  that  appropriate  measures  be  taken  to  prevent  discrimination 
against  women  m  employment  on  the  basis  of  marital  status  or  maternity,  including 
introduction  of  maternity  leave  with  pay  or  comparable  social  benefits,  promoting 
childcare  facilities,  and  special  protection  to  pregnant  women  in  types  of  work 
proved  to  be  harmful  to  tnem.  Article  11(3)  requires  periodic  review  and,  as  nec- 
essary, revision  of  protective  legislation  in  this  area. 
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Article  12  concerns  equality  in  access  to  health  care.  In  accordance  with  article 
12(1),  states  parties  must  take  all  appropriate  measures  to  eliminate  discrimination 
against  women  in  the  delivery  of  health  care  services  in  order  to  ensure  equal  ac- 
cess. Article  12(2)  requires  states  parties  to  provide  "appropriate"  and,  where  nec- 
essary, free  services  in  connection  with  pregnancy,  confinement,  and  the  post-natal 
period,  including  adequate  nutrition  during  pregnancy  and  lactation. 

Under  article  13,  states  parties  shall  take  all  appropriate  measures  to  ensure 
equal  rights  in  other  areas  of  economic  and  social  life,  in  particular  famUy  benefits, 
fmanciai  credit,  and  participation  in  all  aspects  of  cultural  life  and  recreational  ac- 
tivities. Article  14  sets  fortn  a  variety  of  measures  with  respect  to  women  living  in 
rural  areas  in  particular. 

Pursuant  to  article  15,  states  parties  must  accord  women  equality  with  men  be- 
fore the  law,  a  legal  capacity  identical  to  men  in  civil  matters,  equal  rights  to  con- 
clude contracts  and  administer  property,  equal  procedural  rights  before  all  courts 
and  tribunals,  £md  equal  rights  witn  regard  to  freedom  of  movement  and  choice  of 
residence  and  domicile. 

With  respect  to  domestic  relations,  article  16  recruires  states  parties  to  take  all 
appropriate  measures  to  ensure  equality  of  men  and  women  in  all  matters  relating 
to  marriage  and  its  dissolution,  parenthood  and  other  legal  relationships  with  chil- 
dren, ana  property  ownership,  administration  and  disposition.  It  also  requires  a 
minimum  age  for  marriage,  marriage  registration  and  the  prohibition  of  child  mar- 
riages. 

The  oversight  responsibilities  for  the  Convention  are  vested  by  articles  17-22  in 
an  Autonomous  Committee  on  the  Elimination  of  Discrimination  Against  Women 
(CEDAW).  The  committee  consists  of  twenty-three  experts  of  high  moral  standing 
and  competence  in  fields  covered  by  the  Convention.  Members  of  the  committee  are 
elected  by  states  parties  to  4  year  terms  but  serve  in  their  personal  capacities.  The 
committee  meets  once  a  year  and  has  held  14  sessions  to  date.  The  committee  is 
supported  by  the  UN  Secretariat  in  Vienna  and  submits  an  annual  report  to  the 
UN  General  Assembly. 

The  committee  is  not  a  court  and  has  no  authority  to  issue  legally  binding  deci- 
sions or  otherwise  enforce  the  treaty.  Its  basic  function  is  to  consider  detailed  re- 
ports from  states  parties  describing  the  legislative,  judicial,  administrative  or  other 
measures  they  have  adopted  to  give  effect  to  the  provisions  of  the  Convention  and 
the  progress  they  have  made  in  mis  respect.  The  first  such  report  is  due  within  one 
year  of  the  entry  into  force  of  the  Convention  for  the  state  concerned;  supplementary 
reports  are  due  thereafter  every  four  years  or  whenever  the  committee  requests. 

The  committee  makes  general  recommendations  based  on  the  reports  and  infor- 
mation received  from  states  parties,  as  well  as  specific  suggestions  to  states  parties. 
In  contrast  to  other  supervisory  bodies  established  to  monitor  implementation  of 
human  rights  treaties  (such  as  the  Human  Rights  Committee,  the  Committee 
Against  Torture  or  the  Committee  on  the  Elimination  of  Racial  Discrimination),  the 
Committee  on  the  Elimination  of  Discrimination  Against  Women  has  no  competence 
to  consider  complaints  or  petitions  from  either  individuals  or  governments. 

The  final  clauses  of  the  Convention  are  contained  in  articles  23  throu^  30.  Sig- 
nificantly, under  article  24,  states  parties  undertake  to  adopt  "all  necessary  meas- 
ures at  the  national  level  aimed  at  achieving  the  full  realization  of  the  rights  recog- 
nized in  the  present  convention."  Article  28  specifically  provides  that  a  reservation 
which  is  incompatible  with  the  object  and  purpose  of  the  Convention  "shall  not  be 

e5rmitted."  In  point  of  fact,  states  parties  nave  entered  more  reservations  to  this 
onvention  than  to  any  other  widely-accepted  human  rights  treaty. 
With  respect  to  dispute  settlement,  article  29(1)  provides  that  any  dispute  be- 
tween two  or  more  states  parties  concerning  the  interpretation  or  application  of  the 
Convention  which  is  not  settled  by  negotiation  shall,  at  the  request  of  one  of  them, 
be  submitted  to  arbitration.  If  within  six  months  from  the  date  of  such  request  the 
parties  have  been  unable  to  agree  on  the  organization  of  such  an  arbitration,  any 
of  the  parties  may  refer  the  dispute  to  the  International  Court  of  Justice.  However, 
article  29(2)  permits  a  state  party  to  declare,  at  the  time  of  signature  or  ratification, 
that  it  does  not  consider  itseff  bound  by  article  29(1). 

n. 

As  a  general  matter,  the  substantive  provisions  of  the  Constitution  and  statutes 
of  the  United  States  already  oblige  us  to  do  what  the  Convention  requires:  to  eradi- 
cate unlawful  discrimination  based  on  gender  and  to  promote  eqruality  of  treatment 
and  access  for  women  in  mtmy  different  areas  of  our  national  life.  Indeed,  as  our 
detailed  article-bv-article  analysis  amply  demonstrates,  current  Federal  law  and 
practice  are,  in  almost  every  area  touched  upon  by  the  Convention,  sufficient  to  sat- 


isfy  its  requirements.  For  that  reason,  no  new  implementing  legislation  is  consid- 
ered necessary  to  give  effect  to  the  Convention. 

Nonetheless,  wWle  the  Convention  generally  comports  with  U.S.  laws,  there  are 
a  few  requirements  which  clearly  go  oeyond  existing  law  and  to  which  we  must 
therefore  take  a  reservation.  We  have  proposed  four  sudi  reservations. 

The  first  of  these  relates  to  private  conduct.  As  was  the  case  with  the  Convention 
on  the  Elimination  of  All  Forms  of  Racial  Discrimination,  we  are  concerned  that  this 
Convention  could  be  interpreted  to  prohibit  conduct  which  lies  beyond  the  proper 
scope  of  governmental  regulation  under  existing  United  States  law.  These  concerns 
stem  principally  from  tne  breadth  of  the  definition  of  "discrimination  against 
women"  under  article  1;  the  specific  obligations  imposed  on  states  parties  unoer  ar- 
ticle 2  to  eliminate  discrimination  against  women  by  "any  person,  organization  or 
enterprise"  and  to  abolish  "customs  and  practices"  which  constitute  discrimination 
against  women;  and  the  potentially  broaa  reach  of  the  general  obligations  imposed 
by  article  3.  Similar  concerns  are  raised  by  the  reference  to  modification  of  "social 
and  cultural  patterns  of  conduct"  in  article  5,  the  reference  in  article  7  to  participa- 
tion in  non-governmental  organizations  and  associations,  and  the  application  of  arti- 
cle 13  to  participation  in  recreational  £u;tivities,  sports  and  aU  aspects  of  cultural 
life. 

As  explained  in  greater  detail  in  our  lega'  analysis,  the  constitutional  prohibitions 
against  gender  discrimination  generally  apj  ly  only  where  there  is  sufficient  govern- 
mental involvement  so  as  to  satisfy  the  "state  action"  requirement.  Even  those  Fed- 
eral anti-discrimination  statutes  that  apply  to  private  conduct  do  not  extend  to  all 
such  conduct.  For  example,  title  VII  of  the  1964  Civil  Rights  Act  does  not  apply  to 
private  employers  with  fewer  than  15  employees,  religious  institutions,  or  tax-ex- 
empt private  clubs.  Similarly,  Title  DC  of  the  Education  Act  Amendments  of  1972 
does  not  apply  to  private  institutions  that  receive  no  Federal  funds.  Moreover,  cer- 
tain tjrpes  of  private  institutions  that  do  receive  Federal  fiinds  are  exempted  from 
the  strictures  of  title  DC.  Finally,  religious  organizations  are  generally  not  subject 
to  gender  discrimination  laws. 

For  these  reasons,  it  is  appropriate  to  condition  U.S.  ratification  uf)on  a  reserva- 
tion, similar  to  the  one  approvea  earlier  this  year  by  this  committee  in  its  consider- 
ation of  the  International  Convention  on  the  Elimination  of  All  Forms  of  Racial  Dis- 
crimination, which  acknowledges  the  limitations  imposed  by  the  U.S.  Constitution 
and  laws  upon  the  ability  of  the  Federal  Government  to  regulate  private  conduct. 
The  text  of  that  reservation  is  as  follows: 

"The  Constitution  and  laws  of  the  United  States  establish  extensive  protec- 
tions against  discrimination,  reaching  all  forms  of  governmental  activity  as  well 
as  significant  areas  of  non-governmental  activity.  However,  individual  privacy 
and  freedom  from  governmental  interference  in  private  conduct  are  also  recog- 
nized as  among  the  fundamental  values  of  our  free  and  democratic  society.  The 
United  States  understands  that  by  its  terms  the  Convention  requires  broad  reg- 
ulation of  private  conduct,  in  particular  under  articles  2,  3  and  5.  The  United 
States  does  not  accept  any  obligation  under  the  Convention  to  enact  legislation 
or  to  take  any  other  action  with  respect  to  private  conduct  except  as  mandated 
by  the  constitution  and  laws  of  the  United  States." 

The  second  reservation  concerns  women  in  the  military,  and  more  specifically  the 
assignment  of  women  to  units  and  positions  directly  involving  combat.  Although 
nothing  in  the  Convention  specifically  refers  to  women  in  the  military,  articles  2(0 
and  7  are  conceivably  broad  enough  to  be  interpreted  in  such  a  fashion.  U.S.  Law 
has  periodically  contained  gender-based  preferences  and  restrictions  related  to  mili- 
tary service.  Today,  the  principal  statutory  restriction  (10  U.S.C.  §6015)  has  been 
repealed  and  women  are  now  permitted  to  volunteer  for — and  do  in  fact  serve  in — 
all  of  the  armed  services.  Women  attend  the  service  academies  without  restriction 
and  are  increasingly  represented  at  the  senior  levels  of  the  commissioned  and  non- 
commissioned rernks  and  grades  in  all  services. 

In  particular,  women  may  serve  without  restriction  in  all  non-combat  units  eind 
in  many  but  not  all  combat  positions.  However,  the  Department  of  Defense  and  the 
military  services  retain  certain  policies  that  preclude  women  from  serving  in  units 
and  positions  whose  mission  reouires  routine  engagement  in  direct  combat  on  the 
ground.  See,  e.g.,  P.L.  103-160,  §  542.  We  understand  that  further  changes  in  mili- 
tary policy  aff«rting  women  are  to  be  established  to  take  into  account  the  costs  of 
establishing  necessary  sleeping  and  privacy  arrangements  in  some  situations  and 
other  factors  such  as  the  physical  requirements  of  some  assignments. 

"niis  administration  fully  supports  contin'^ed  efforts  to  afTord  women  the  broadest 
opportunities  to  serve  in  the  military.  However,  to  retain  the  required  Hexibility  to 
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address  potential  future  changes  of  this  nature,  it  is  considered  appropriate  to  con- 
dition ratification  upon  a  reservation  as  follows: 

"Under  current  U.S.  law  and  practice,  women  are  permitted  to  volunteer  for 
military  service  without  restriction,  and  women  in  fact  serve  in  all  U.S.  armed 
services,  including  in  combat  positions.  However,  the  United  States  does  not  ac- 
cept an  obligation  under  the  Convention  to  assign  women  to  all  military  units 
and  positions  which  may  require  engagement  in  direct  combat." 

The  third  reservation  concerns  equality  of  remuneration  in  the  workplace.  Under 
article  ll(lXd),  women  are  entitled  to  non -discrimination  with  respect  to  "equal  re- 
muneration, including  benefits,  and  to  equal  treatment  in  respect  of  woik  of  equal 
value,  as  well  as  equ^ity  of  treatment  in  the  evaluation  of  the  quality  of  work." 

This  provision  reflects  a  potentially  broad  defmition  of  the  concept  of  eaual  pav 
for  women,  requiring  equal  compensation  for  jobs  judged  to  be  of  comparable  worth 
according  to  reauisite  knowledge,  skill,  effort  and  responsibility,  and  considering  the 
woricing  conditions  under  which  the  work  is  performed.  The  Convention  nowhere 
uses  the  term  "comparable  worth,"  and  a  number  of  states  parties  have  not  adopted 
the  "comparable  worth"  doctrine  in  their  domestic  law.  It  appears,  however,  that  the 
committee  established  by  the  Convention  takes  a  broader  view  than  would  comport 
with  current  U.S.  law,  and  this  view  may  fmd  support  in  the  negotiating  history 
of  the  Convention. 

Pay  equity  is  an  established  principle  in  U.S.  law  and  practice.  The  Equal  Pay 
Act  of  1963  mandates  equal  pay  for  men  and  women  who  are  performing  iobs  of 
equal  skill,  effort  and  responsiDility  under  similar  working  conditions  unless  the  pay 
differential  is  justified  by  one  of  four  exceptions:  seniority  system,  merit  system,  sys- 
tem based  on  the  quality  or  quantity  of  production,  or  any  factor  other  than  sex. 
Courts  have  interpreted  the  act  to  mandate  equal  pay  for  "substantially  similar" 
jobs;  claims  of  unequal  pay  for  comparable  but  unequal  work  are  inapplicable  under 
the  statute.  Moreover,  the  U.S.  Supreme  Court  has  recognized  that  title  VII  reaches 
cases  of  wage  disparity  when  jobs  are  not  identical  if  the  disparity  is  the  result  of 
intentional  discrimination. 

The  Equal  Employment  Opportunity  Commission  has  concluded,  however,  that 
the  concept  of  comparable  worth  is  not  cognizable  under  title  VII,  the  Federal  courts 
have  consistently  rejected  the  concept  of  comparable  worth.  Accordingly,  it  is  consid- 
ered appropriate  to  condition  ratification  upon  a  reservation  as  follows: 

HJ.S.  law  provides  strong  protections  against  gender  discrimination  in  the 
area  of  remuneration,  including  the  right  to  equal  pay  for  equal  work  in  jobs 
that  are  substantially  similar.  However,  the  United  States  does  not  accept  any 
obligation  under  this  Convention  to  enact  legislation  establishing  the  doctrine 
of  comparable  worth  as  that  term  is  understood  in  U.S.  practice." 

Ratification  of  the  Convention  on  that  basis  would  not,  of  course,  preclude  the 
United  States  (or  its  constituent  states)  from  adopting  the  legal  doctrine  of  com- 
parable worth  in  the  future. 

The  fourth  and  final  reservation  concerns  the  provision  of  paid  maternity  leave. 
Article  ll(2)(b)  provides  that  states  parties  shall  take  appropriate  measures  "to  in- 
troduce maternity  leave  with  pay  or  with  comparable  social  benefits  without  loss  of 
former  employment,  seniority  or  social  allowances." 

Current  U.S.  law  and  practice  provide  for  substantial  maternity  and  parental 
leave  benefits  in  many  employment  situations.  The  pregnancy  discrimination  act, 
for  example,  prohibits  employers  from  providing  less-favorable  treatment  of  preg- 
nancy-related conditions  in  comparison  to  other  conditions.  The  Family  and  Medical 
Leave  Act  of  1993  provides,  among  other  things,  that  public  and  private  sector  em- 
ployees who  meet  the  statutory  requirements  may  take  up  to  twelve  weeks  of  un- 
paid leave  in  any  twelve-month  period  for  the  birth  or  adoption  of  a  child,  acq^uiring 
a  foster  child,  the  serious  illness  of  a  child,  spouse  or  parent,  or  the  serious  lUness 
of  the  employee.  The  FMLA  requires  covered  employers  to  maintain  group  health 
benefits  during  the  leave  and  to  restore  the  employee  to  the  same  or  an  equivalent 
position  (with  equivalent  pay  and  benefits)  at  the  end  of  the  eligible  leave  period. 
The  FMLA  also  creates  a  commission  on  leave  which  is  to  study  the  impact  on  em- 
ployers arid  employees  of  policies  which  provide  temporary  wage  replacement  during 
periods  of  family  or  medical  leave. 

However,  no  Federal  or  State  law  now  requires  employers  to  provide  paid  leave 
or  leave  with  comparable  social  benefits  in  connection  with  pregnancy  or  childbirth. 
Nor  does  U.S.  law  require  provision  of  "comparable  social  benefits"  in  lieu  of  paid 
maternity  leave.  However,  the  States  of  New  York,  New  Jersey,  California,  Hawaii 
and  Rhode  Island,  and  the  Commonwealth  of  Puerto  Rico,  have  temporary  disabilitv 
insurance  laws  that  provide  partial  salary  replacement  for  non-work  related  disabil- 
ities, including  childbirth  ana  pregnancy-related  conditions. 
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Acxordingly,  ratification  should  be  conditioned  upon  an  express  reservation  to  the 
requirements  of  article  ll(2Xb)  as  follows: 

"Current  U.S.  law  contains  substantial  provisions  for  maternity  leave  in  many 
employment  situations  but  does  not  require  paid  maternity  leave.  Therefore,  the 
United  States  does  not  accept  an  obligation  under  article  ll(2Xb)  to  introduce 
maternity  leave  with  pay  or  with  comparable  social  benefits  without  loss  of 
former  employment,  seniority  or  social  allowances." 

Again,  ratification  of  the  Convention  on  that  basis  would  not  preclude  the  United 
States  (or  its  constituent  states)  from  adopting  laws  in  the  future  which  guarantee 
paid  maternity  leave  or  leave  with  comparable  social  benefits. 

in. 

We  have  also  proposed  three  interpretive  understandings,  to  clarify  the  extent  of 
U.S.  undertakings  under  the  Convention. 

The  first  of  these  concerns  the  question  of  Federalism.  The  issue,  as  well  as  the 
text  of  the  understanding,  will  be  familiar  to  you,  Mr.  Chairman,  and  to  other  mem- 
bers of  this  committees  since  we  have  had  to  address  it  in  considering  previous 
human  rights  treaties,  in  particular  the  Convention  on  the  Elimination  of  All  Forms 
of  Racial  Discrimination  and  the  Covenant  on  Civil  and  Political  Rights.  What  we 
propose  here  is  essentially  the  same  approach  as  the  committee  has  approved  in 
connection  with  those  treaties. 

The  question  is  not  whether  governmental  officiads  at  the  State  and  local  levels 
may  remain  free  to  engage  in  gender  discrimination;  they  may  not,  any  more  than 
Federal  officials  may.  The  issue  is  that  many  of  the  specific  areas  covered  by  the 
Convention  (in  particular,  firticles  5,  6,  10,  13  and  16)  are  in  large  part  within  the 
regulatory  purview  of  state  and  loced  governments,  albeit  subject  to  tne  Constitution 
and  some  Federal  law. 

Nothing  in  U.S.  law  prohibits  the  Federal  Government  from  committing  its  con- 
stituent units  to  the  goal  of  non-discrimination.  Indeed,  the  Constitution  of  the 
United  States  does  just  that.  However,  it  is  not  necessary  to  "Federalize"  such 
areas,  or  to  take  them  out  of  the  hands  of  the  State  and  local  governments,  in  order 
to  ensure  that  the  fundamental  requirements  of  the  Convention  are  respected  and 
complied  with  at  all  levels  of  government  within  the  United  States.  In  some  areas, 
it  would  be  inappropriate  to  Federalize.  For  example,  state  and  local  communities 
have  always  taken  the  lead  in  public  education.  Although  the  constitutional  pro- 
scription against  gender  discrimination  still  applies,  Federal  control  over  education, 
particularly  in  the  areas  of  curricula,  administrations  programs  of  instruction,  and 
the  selection  and  content  of  library  resources,  textbooks,  and  instructional  mate- 
rials, is  expressly  limited  by  statute.  Measures  to  ensure  fulfillment  of  the  Conven- 
tion in  these  areas  will  include  activities  that  conform  to  these  statutory  limitations. 

It  is  for  this  reason  that  the  administration  proposes  to  condition  ratification  of 
the  Convention  upon  a  "Federalism"  understanding  similar  to  those  previously  ap- 
proved by  this  committee  and  the  full  Senate  in  connection  with  the  ratification  of 
the  International  Covenant  on  Civil  and  Political  Rights  and  the  Convention  on  the 
Elimination  of  All  Forms  of  Racial  Discrimination: 

"The  United  States  understands  that  this  Convention  sheill  be  implemented 
by  the  Federal  Government  to  the  extent  that  it  exercises  jurisdiction  over  the 
matters  covered  therein,  and  otherwise  by  the  State  and  local  governments.  To 
the  extent  that  State  and  local  governments  exercise  jurisdiction  over  such  mat- 
ters, the  Federal  Government  shall,  as  necessary,  take  appropriate  measures  to 
ensure  the  fulfillment  of  this  convention." 

Second,  we  have  included  an  understanding  addressed  to  issues  of  freedom  of 
speech,  expression  and  association.  In  contrast  to  the  Convention  on  the  Elimination 
of  All  Forms  of  Racial  Discrimination,  this  Convention  does  not  contain  a  specific 
provision  barring  discriminatory  speech.  It  is  therefore  not  necessary  to  include  a 
reservation  to  protect  First  Amendment  rights.  Nonetheless,  some  of  the  provisions 
of  the  Convention  could  be  interpreted  to  implicate  First  Amendment  rights,  and  we 
believe  it  important  to  clarify  for  the  record,  domestically  as  well  as  internationally, 
that  we  do  not  accept  any  obligation  which  would  impinge  upon  constitutionally  pro- 
tected rights  of  speech  and  association.  Most  importantly,  we  want  to  ensure  that 
article  5  is  not  construed  as  imposing  obligations  on  states  parties  to  take  action 
against  those  who  advocate  "the  idea  of  inferiority  or  the  superiority  of  either  of  the 
sexes."  Under  U.S.  law,  the  free  speech  guarantees  of  the  First  Amendment  gen- 
erally permit  individuals  to  disseminate  such  "ideas,"  however  abhorrent  they  may 
be. 
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For  this  reason,  the  administration  proposes  to  clarify  for  the  committee  and  all 
other  states  parties  the  limits  imposed  on  governmental  action  in  this  regard  by  the 
U.S.  Constitution,  through  adoption  of  the  following  understanding: 

"The  Constitution  and  laws  of  the  United  States  contain  extensive  protections 
of  individual  freedom  of  speech,  expression  smd  association.  Accordingly,  the 
United  States  does  not  accept  any  obligation  under  this  convention,  in  particu- 
lar under  articles  5,  7,  8  and  13,  to  restrict  those  rights,  through  the  adoption 
of  legislation  or  any  other  measures,  to  the  extent  that  they  are  protected  by 
the  Constitution  and  laws  of  the  United  States." 

Finally,  we  have  proposed  an  understanding  related  to  free  health  care  services, 
as  addressed  in  article  12. 

Article  12(1)  requires  states  parties  to  take  "all  appropriate  measures"  to  elimi- 
nate discrimination  against  women  in  the  field  of  healtn  care  in  order  to  assure 
equal  access  to  health  care  services  "including  those  related  to  family  planning." 
Under  article  12(2),  states  parties  must  also  ensure  to  women  "appropriate  services 
in  connection  with  pregnancy,  confinement  and  the  post-nattil  period,  granting  free 
services  where  necessary,  as  well  as  adequate  nutrition  during  pregnancy  and  lacta- 
tion." 

As  a  general  matter,  this  provision  poses  no  problems  for  the  United  States.  The 
equal  protection  clause  of  the  U.S.  Constitution  prohibits  public  institutions  from 
discriminating  against  women  with  respect  to  access  to  health  care,  and  in  preictice 
women  do  have  equal  access  to  such  care,  as  well  as  to  services  specifically  related 
to  family  planning  and  in  connection  with  pregnancy,  confinement  or  the  post-natal 
period.  Although  not  aU  health  care  institutions  or  providers  (whether  private  or 
govemmentally-funded)  are  required  to,  or  do  in  fact,  provide  family  planning  infor- 
mation or  services,  a  woman  in  the  United  States  can  obtain  such  services  as  read- 
ily as  a  man.  In  any  event,  article  12(1)  does  not  require  the  affirmative  provision 
of  family  planning  services  generally,  or  of  any  specific  service  (such  as  contracep- 
tive devices  or  abortion),  but  rather  mandates  equality  of  access. 

The  undertaking  to  provide  "appropriate  services  in  connection  with  pregnancy 
*  *  *  granting  free  service  where  necessary"  arguably  imposes  a  greater  burden. 
Again,  this  provision  does  not  require  the  provision  of  any  particular  services,  but 
leaves  to  each  state  party  the  decision  of  wnich  services  are  "appropriate"  in  which 
circumstances,  as  well  as  the  decision  about  whether  and  when  it  is  "necessary"  to 
make  services  freely  available. 

While  Federal  law  currently  does  not  guarantee  health  care  coverage  and  nutri- 
tion during  pregnancy,  and  whUe  State  Medicaid  programs  do  not  necessarily  cover 
all  pregnant  women  who  cannot  afford  adequate  insurance  on  their  own.  Federal 
law  does  provide  substantial  assistance  to  pregnant  women  and  infants.^  As  you 
know,  even  wider  coverage  has  been  proposea  as  ptirt  of  the  administration's  health 
care  proposal.  We  do  not  believe,  however,  that  the  Convention  requires  it.  For  rea- 
sons set  forth  in  detail  in  our  legal  analysis,  we  believe  that  the  current  provisions 
of  Federal  and  State  law  and  programs  are  legally  adequate  to  satisfy  the  inter- 
national legal  obligations  under  this  treaty.  Nonetheless,  because  Federal  programs 
may  not  guarantee  the  availability  of  funds  to  provide  all  needed  services,  we  be- 
lieve it  is  appropriate  to  assert  the  following  understanding  with  respect  to  article 

12: 

"The  United  States  understands  that  article  12  permits  states  parties  to  de- 
termine which  health  care  services  are  appropriate  in  connection  with  family 
planning,  pregnancy,  confinement  and  the  post-natal  period,  as  well  as  when 
the  provision  of  free  services  is  necessary,  and  does  not  mandate  the  provision 
of  particular  services  on  a  cost-free  basis. 

IV. 

Finally,  Mr.  Chairman,  we  have  proposed  two  declarations,  both  of  which  will  be 
familiar  to  you  because  they  reflect  the  same  approach  to  issues  we  have  addressed 
in  earlier  treaties.  ^ 

The  first  declares  the  provisions  of  this  treaty  to  be  "non-self-executing.  The  pn- 
maiy  intent  of  such  a  declaration  is  to  clarify  that  the  treaty  will  not  create  a  new 
or  independently  enforceable  private  cause  of'^action  in  U.S.  courts. 

As  was  the  case  with  previously  considered  human  rights  treaties,  it  is  our  consid- 
ered view  that  existing  U.S.  law  provides  extensive  protections  against  gender-based 
discrimination  and  remedies  suflicient  to  satisfy  the  requirements  oi  the  present 
Convention.  Moreover,  Federal,  State  and  local  laws  already  provide  a  comprehen- 
sive basis  for  challenging  discriminatory  statutes,  regulations  and  other  govern- 
mental actions  in  court,  as  well  as  certain  forms  of  discriminatory  conduct  oy  pri- 
vate actors. 
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Given  the  extensive  protections  already  present  in  U.S.  law,  there  is  no  discern- 
ible need  for  the  estabbshment  of  additional  causes  of  action  or  new  avenues  of  liti- 
gation  in  order  to  enforce  the  essential  requirements  of  the  Convention.  Declaring 
le  Convention  to  be  non-self-executing  in  no  way  lessens  the  obligation  of  the  Unit- 
ed States  to  comply  with  its  provisions  as  a  matter  of  international  law. 

The  second  declaration  concerns  the  treaty's  dispute  settlement  mechemism.  Arti- 
cle 29(1)  of  this  Convention  provides  for  the  referral  of  disputes  between  states  par- 
ties concerning  the  interpretation  or  application  of  the  Convention,  if  not  settled  by 
negotiation,  first  to  arbitration  and  then  to  the  International  Court  of  Justice  in  con- 
formity with  the  statute  of  the  court.  Article  29(2)  provides  that  a  state  party  may 
declare,  at  the  time  of  si^ature,  ratification  or  accession,  that  it  does  not  consider 
itself  bound  bv  the  provisions  of  article  29(1). 

Following  the  same  approach  to  this  issue  as  the  administration  proposed  in  con- 
nection witn  the  Convention  on  the  Elimination  of  All  Forms  of  Racial  Discrimina- 
tion, in  which  the  Senate  concurred,  the  administration  proposes  to  make  the  dec- 
laration contemplated  by  article  29(2),  declining  to  accept  the  court's  jurisdiction  in 
all  such  cases  and  retaining  the  right  to  decide  the  question  on  a  case-by-case  basis. 
The  administration  strongly  supports  the  use  of  international  dispute  resolution 
mechanisms  in  appropriate  cases,  but  continues  to  believe  it  is  prudent  for  the  Unit- 
ed States  Government  to  retain  the  ability  to  decline  participation  in  a  case  which 
may  be  brought  by  another  country  for  frivolous  or  political  reasons. 

In  fact,  recourse  to  the  international  court  of  justice  is  only  an  ancillary  possibility 
for  dispute  resolution  and  has  not  played  an  important  role  in  implementing  this 
treaty  (indeed,  no  State  has  ever  brought  a  claim  to  the  court  under  this  Conven- 
tion). Instead,  the  principal  oversight  functions  are  performed  by  the  Committee  on 
the  Elimination  of  Discrimination  Against  Women  ((JEDAW),  and  the  United  States 
fuUy  accepts  the  competence  of  the  committee  in  that  regard. 

Tiie  administration  does  not  believe  that  making  this  declaration  will  significantly 
curtaU  the  possibility  of  effective  resolution  of  any  disputes,  should  they  arise,  or 
undermine  uie  oversight  of  implementation  of  the  treaty  s  provisions. 

By  adopting  these  proposed  reservations,  understandings  and  declarations,  we  sig- 
nify the  seriousness  witn  which  the  United  States  accepts  the  obligations  imposed 
by  the  Convention.  By  being  forthright  about  the  legal  constraints  under  which  we 
operate,  and  specific  about  our  obligations,  as  we  interpret  them,  we  make  clear 
that  we  shaU  meet  the  obligations  we  assume  in  a  manner  fuUy  consistent  with  the 
constitution  and  laws  of  the  United  States.  Since  the  major  thrust  of  the  Convention 
comports  with  U.S.  law,  the  qualifications  on  U.S.  ratification  are  relatively  few  and 
do  not  undermine  the  central  tenets  or  purposes  of  the  Convention. 


Mr.  Chairman,  in  concluding,  I  want  to  point  out  what  the  Convention  does  not 
do.  I  feel  compelled  to  address  this  topic  because,  in  preparing  for  this  hearing,  I 
reviewed  the  record  of  the  committee's  1990  hearing  and  was  rather  surprised  at 
some  of  the  claims  made  about  the  potential  impact  of  the  Convention  on  our  laws 
and  social  fabric. 

Most  importantly,  I  think  it  should  be  clear  that  we  are  not  talking  about  amend- 
ing the  U.S.  Constitution  or  indeed  changing  U.S.  law  in  any  respect.  In  the  past, 
some  characterized  the  Convention  as  a  vehicle  for  radical  social  engineering  and 
legal  innovation  whidi  would  somehow  impinge  upon  "the  timeless  legal  and  moral 
values"  on  which  our  nation  was  founded.  This  is  not  at  all  the  case.  The  Conven- 
tion is  consistent  with  firmly  rooted  principles  of  equal  treatment  and  opportunity 
which  are  already  part  of  our  heritage  and  tradition.  As  our  legal  analysis  makes 
abundantly  clear,  for  the  most  part  our  law  is  already  in  compliance.  With  the  res- 
ervations which  we  propose,  we  do  not  see  any  need  lor  additional  legislation  to  im- 
plement the  treaty. 

Some  have  asserted  that  the  Convention  would  interfere  with  the  Federal-State 
balance  of  power  under  the  Constitution.  Again,  that  is  not  in  fact  the  case,  and 
our  "Federeuism"  understanding  is  intended  to  make  that  as  clear  as  possible.  The 
Convention  will  not  require  the  government  to  regulate  inter-personal  relationships, 
as  a  few  have  suggested.  It  will  not  destroy  traditional  family  values.  It  will  not 
subject  women  to  the  draft,  should  that  institution  ever  need  to  be  revived.  Nor  will 
it  undermine  the  separation  of  church  and  state,  or  require  churches  and  religious 
institutions  to  change  their  practices  and  beliefs,  for  example  by  admitting  women 
to  the  clergy. 

It  will  not  require  abortion  on  demand.  Nothing  in  the  Convention,  and  particu- 
larly nothing  in  article  12,  requires  states  parties  to  guarantee  access  to  abortion. 
This  Convention  is  "abortion  neutral."  Whetner  or  not  abortion  should  be  considered 


14 

an  "appropriate  service  in  connection  wdth  pregnancy"  is  left  to  each  state  party  in 
its  discretion. 

The  requirement  in  article  16(lXe)  that  states  parties  ensure  men  and  women 
"the  same  ri^ts  to  decide  freely  and  responsibly  on  the  number  and  spacing  of  their 
children"  is  not  a  mandate  for  coercive  family  planning;  to  the  contrary,  it  is  an  obli- 
gation on  the  government  not  to  interfere  with  the  ability  of  women  to  make  such 
personal,  fundamental  decisions  but  instead  to  accord  them  that  freedom  "on  a  basis 
of  equality"  with  men.  We  already  do  that  in  this  country. 

In  conclusion,  Mr.  Chairman  and  Members  of  the  Committee,  ratification  of  the 
Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women  on 
the  basis  we  have  proposed  poses  no  legal  obstacles  for  the  United  States.  Our  ad- 
herence to  this  treaty  will  be  an  importont  expression  of  our  national  commitment 
to  eliminate  discrimination  against  women  and  to  ensure  equal  opportunities  for  all 
without  regard  to  gender.  It  will  demonstrate  our  respect  for  human  rights  and  the 
rule  of  law  abroad  and,  in  so  doing,  permit  us  to  join  with  other  nations  in  building 
a  fairer,  more  equitable  and  ultimately  more  just,  environment  for  everyone.  Thank 
you. 

The  Chairman.  Thank  you  very  much  indeed. 

What  would  be  the  effect  of  not  ratifying  the  Convention  in  the 
international  arena? 

Ms.  BOREK.  Not  ratifying  the  Convention  hampers  our  ability  to 
work  specifically  in  the  area  of  women's  rights,  and  also,  more  gen- 
erally, in  human  rights. 

We  are  accused  often  of  being  hypocritical,  of  having  a  double 
standard  because  we  do  not  join  these  conventions.  Because  we  do 
not  join  them,  we  cannot  really  invoke  their  provisions  as  an  inter- 
national norm  because  it  is  too  easy  then  to  criticize  us  for  not  hav- 
ing joined  them. 

It  also  means  that  we  are  not  able  to  participate  in  the  work  of 
the  committee,  and  we  are  not  able  to  have  a  U.S.  expert  partici- 
pate in  the  work  of  the  committee.  So  it  does  hamper  our  ability 
to  pursue  respect  for  the  rights  of  women  in  the  international  area. 

The  Chairman.  Speaking  of  the  settlement  of  disputes,  has  any 
state  ever  brought  a  claim  to  the  International  Court  of  Justice 
under  this  Convention? 

Ms.  BoREK.  Not  under  this  Convention,  no. 

The  Chairman.  So  even  though  many  countries  that  have  rati- 
fied it,  it  has  not  yet  played  a  role  in  international  relations. 

Ms.  BoREK.  There  has  not  been  a  dispute  of  such  character  as 
to  go  to  the  International  Court  of  Justice,  no.  There  certainly  has 
been  considerable  debate  and  concern  for  the  rights  of  women  in 
other  contexts. 

I  think  this  Convention  was  designed  with  the  idea  that  the  real 
enforcement  mechanism  and  the  pressure  would  be  through  the 
committee  and  not  through  the  International  Court  of  Justice. 

The  Chairman.  Does  it  provide  that  compulsory  jurisdiction 
might  be  involved  here? 

Ms.  BoREK.  That  is  optional  under  the  Convention,  whether  you 
accept  compulsory  jurisdiction  of  the  international  court  or  not. 

There  is  no  compulsory  jurisdiction  in  the  committee  mechanism. 
The  committee  makes  recommendations  but  does  not  resolve  dis- 
putes as  such. 

The  Chairman.  What  would  be  the  principal  functions  of  the 
Committee  on  the  Elimination  of  Discrimination  Against  Women? 

Ms.  BoREK.  Well,  it  is  really  an  oversight  committee.  States  par- 
ties are  required  to  submit  reports  to  the  committee.  The  commit- 
tee then  reviews  the  reports  and  makes  general  recommendations 
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to  the  states  concerned  and  also  to  the  world  community  at  large. 
This  is  their  principal  function. 

The  Chairman.  And  what  role  will  we  play  in  that  committee? 

Ms.  BoREK.  Well,  hopefully,  we  would  be  able  to  propose  a  U.S. 
expert  who  would  be  elected  to  the  committee.  That  expert  would 
serve  in  their  individual  capacity.  Hopefully,  we  could  do  that  smd 
work  with  other  members,  which  are  parties,  to  strengthen  and  de- 
velop the  committee  mechanism. 

The  Chairman.  Does  each  country  have  its  own  representatives 
on  that  committee? 

Ms.  BoREK.  No.  There  are  only  23,  and  they  do  serve  as  individ- 
ual experts,  but  the  States  also  are  concerned  with  the  committee 
in  their  capacity  as  members  of  the  Convention. 

The  Chairman.  And  where  will  the  instruments  of  ratification  be 
deposited,  at  the  United  Nations? 

Ms.  BoREK.  At  the  United  Nations. 

The  Chairman.  In  order  to  be  in  full  compliance  with  the  Con- 
vention, it  may  be  necessary  to  develop  new  programs  to  provide 
support  for  equal  participation  of  women  at  all  levels. 

What  program  priorities  at  the  state  level  are  most  needed  to 
achieve  the  Convention's  objectives? 

Ms.  BoREK.  Based  on  our  review,  we  have  concluded  that  we  do 
not  actually  need  any  new  programs  to  be  in  compliance  with  the 
Convention's  requirements. 

It  is  obviously  desirable  always  to  improve  the  situation  to  have 
new  programs.  But  I  do  not  think  that  we  have  any  that  we  view 
as  required  in  order  to  meet  the  minimum  requirements  here. 

The  Chairman.  Thank  you  very  much  indeed.  There  will  quite 
likely  be  further  questions  that  we  would  like  answered  for  the 
record  from  colleagues  who  may  not  be  here  at  this  point. 

And  it  might  be  a  good  idea  if  you  stayed  for  the  rest  of  the  hear- 
ing in  case  some  questions  come  up. 

Ms.  BoREK.  Thank  you,  Mr.  Chairman. 

The  Chairman.  And  the  record  will  be  kept  open  for  several  days 
in  order  that  further  questions  may  be  submitted.  Thank  you. 

Ms.  BoREK.  Thank  you. 

The  Chairman.  We  have  now  come  to  the  public  panel.  Mr.  Jona- 
than Band,  B'nai  B'rith  Women,  partner,  Morrison  £ind  Forster; 
Ms.  Cecelia  Acevedo  Royals,  President  of  the  National  Institute  of 
Women;  Robert  Drinan,  Professor,  Georgetown  University  Law 
Center  representing  the  ABA;  and  Ms.  Gay  McDougall,  Executive 
Director,  International  Human  Rights  Law  Group. 

We  will  start  with  you. 

Mr.  Band.  Thank  you,  Mr.  Chairman. 

The  Chairman.  I  would  add  that  you  should  feel  free  to  abbre- 
viate your  testimony.  The  whole  text  will  be  put  in  the  record. 

STATEMENT  OF  JONATHAN  BAND,  B'NAI  B'RITH  WOMEN, 
PARTNER,  MORRISON  AND  FORSTER 

Mr.  Band.  Mr.  Chairman,  I  am  a  partner  in  the  law  firm  of  Mor- 
rison and  Forster.  I  am  here  today  on  behalf  of  B'nai  B'rith 
Women. 
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I  would  like  to  submit  this  report  as  my  full  testimony  for  the 
record.  And  my  comments  today  briefly  summarize  the  report's 
findings. 

[The  156  page  report  referred  to  is  in  the  committee  files.] 

As  you  know,  Mr.  Chsiirman,  B'nai  B'rith  Women  is  a  nonprofit 
organization  of  over  100,000  Jewish  women  in  the  United  States 
and  Canada  that  works  to  strengthen  the  effectiveness  of  women, 
foster  the  well-being  of  children  and  perpetuate  Jewish  life  and  val- 
ues. 

BBW  played  an  instrumental  role  in  the  formation  of  a  broad- 
based  coalition  of  over  60  national  organizations  supporting  U.S. 
ratification  of  the  Women's  Convention. 

The  coalition  includes  such  diverse  groups  as  the  American  Asso- 
ciation of  Retired  Persons,  the  American  Federation  of  Teachers, 
the  American  Association  of  Nurses,  the  Leadership  Conference  on 
Civil  Rights,  and  the  U.S.  Conference  of  Mayors. 

Over  2  years  ago  BBW  asked  my  firm  to  prepare  an  analysis  of 
the  extent  to  which  U.S.  law  met  the  requirements  of  the  Conven- 
tion. 

By  assessing  the  degree  to  which  the  U.S.  already  complied  with 
the  requirements  of  the  Convention,  the  analysis  could  evaluate 
the  ease  with  which  the  Senate  could  ratify  the  Convention. 

After  a  year  of  research  and  writing,  we  produced  the  150-page 
analysis  I'm  submitting  as  my  testimony.  We  discovered  that  since 
President  Carter  signed  the  Convention  in  1980,  the  U.S.  had  made 
substantial  progress  in  eliminating  the  gender  discrimination  ad- 
dressed by  the  Convention. 

Accordingly,  we  concluded  that  the  U.S.  currently  complies  with 
the  vast  majority  of  the  Convention's  provisions. 

Some  have  expressed  concern  that  the  U.S.  could  ratify  the  Con- 
vention only  if  it  dramatically  changed  domestic  law  or  if  it  took 
many  reservations. 

A  close  examination  of  the  Convention's  text  and  negotiating  his- 
tory reveals,  however,  that  most  of  the  alleged  barriers  to  our  rati- 
fication raised  by  the  Convention's  critics  are  illusory. 

Because  current  Federal  and  State  law  prohibit  many  forms  of 
discrimination  against  women,  the  U.S.  could  ratify  the  Convention 
without  any  changes  to  domestic  law. 

We  did  recognize  that  in  a  few  instances,  the  language  of  certain 
parts  of  the  Convention  could  be  interpreted  as  infringing  upon 
rights  established  by  the  U.S.  Constitution. 

We  concluded,  therefore,  that  these  few  areas  might  warrant  an 
understanding  or  declaration.  Specifically,  some  of  the  Convention's 
provisions  arguably  implicate  matters  primarily  regulated  by  the 
States  under  our  Federal  system  or  rights  guaranteed  by  the  first 
amendment. 

We  believe  that  these  concerns  could  be  addressed  by  a  federal- 
ism understanding  £md  a  first  amendment  declaration. 

We  understand  that  Secretary  of  State  Christopher,  on  behalf  of 
President  Clinton,  has  asked  the  Senate  for  prompt  ratification  of 
the  Convention.  BBW  is  grateful  for  the  President's  strong  support 
for  the  Convention  and  hopes  that  the  Senate  will  ratify  the  Con- 
vention this  Congpress. 
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The  State  Department  package  now  before  the  committee  con- 
tains a  private  conduct  reservation  and  federaHsm  and  First 
Amendment  understandings  similar  to  those  we  proposed  in  our 
analysis. 

BBW  fully  supports  the  State  Department  language  for  these 
provisions.  Likewise,  BBW  is  prepared  to  accept  the  proposed  dec- 
laration on  dispute  settlement  and  the  non  self-executing  nature  of 
the  Convention. 

At  the  same  time,  our  analysis  indicates  that  some  of  the  other 
proposed  reservations  and  understandings  are  not  necessary. 

We  do  not  interpret  the  Convention  as  obligating  the  assignment 
of  women  to  combat  units.  Similarly,  we  do  not  interpret  the  Con- 
vention's right  to  equal  remuneration  for  work  of  equal  value  as 
mandating  a  comparable  worth  regime. 

Indeed,  several  industrialized  nations  that  have  ratified  the  Con- 
vention do  not  have  comparable  worth  regimes,  including  Canada, 
Australia,  and  Japan. 

Further,  we  believe  the  understanding  on  free  health  care  serv- 
ices is  unnecessary  because  it  merely  paraphrases  the  framing  of 
the  Convention  on  that  point. 

Finally,  we  feel  the  current  framework  of  laws  concerning  mater- 
nity leave  meet  the  Convention's  requirements  that  all  appropriate 
measures  be  taken  to  introduce  maternity  leave  with  pay. 

Notwithstanding  its  concern  over  the  unnecessary  reservations 
and  understandings,  BBW  strongly  supports  ratification  of  the 
Convention. 

In  closing,  I  would  like  to  express  BBWs  deep  appreciation  to 
Chairman  Pell  for  your  continued  support  for  the  Convention  over 
all  of  these  years.  We  are  hopeful  that  with  your  assistance,  the 
Senate  will  ratify  the  Convention  this  Congress. 

I  thank  the  committee  for  the  opportunity  to  testify.  I  would  be 
happy  to  answer  any  questions  you  might  have. 

[The  prepared  statement  of  Mr.  Band  follows:] 

Prepared  Statement  of  Jonathan  Band 

Mr.  Chairman,  Members  of  the  Committee:  My  name  is  Jonathan  Band.  I  am  a 
partner  in  the  Washington,  D.C.  office  of  the  law  firm  Morrison  &  Foerster,  and  am 
appearing  today  on  behalf  of  B'nai  Brith  Women  (BBW).  As  you  know,  BBW  is  a 
non-profit  organization  of  over  100,000  Jewish  women  in  the  United  States  and 
Canada  that  works  to  strengthen  the  efiectiveness  of  women,  foster  the  well-being 
of  children,  and  perpetuate  Jewish  life  and  values.  BBW  played  an  instrumental 
role  in  the  formation  of  a  broad-based  coalition  of  over  60  national  organizations 
supporting  U.S.  ratification  of  the  United  Nations  Convention  on  the  Elimination 
of  All  Forms  of  Discrimination  Against  Women  (the  Convention).  The  coalition  in- 
cludes such  diverse  groups  as  the  American  Association  of  Retired  Persons,  the 
American  Federation  of  Teachers,  the  American  Nurses  Association,  the  Leadership 
Conference  on  Civil  Rights,  and  the  United  States  Conference  of  Mayors. 

Over  two  years  ago,  BBW  asked  my  firm  to  prepare  an  analysis  of  the  extent  to 
which  current  U.S.  law  met  the  requirements  of  tne  Convention.  By  assessing  the 
degree  to  which  the  United  States  already  complied  with  the  requirements  of  the 
Convention,  the  analysis  could  evaluate  the  ease  with  which  the  Senate  could  ratify 
the  Convention. 

After  a  year  of  research  and  writing,  we  produced  the  150  page  analysis  attached 
to  my  testimony.  We  discovered  that  since  President  Carter  signed  the  Convention 
in  1980,  the  United  States  had  made  substantial  progress  in  eliminating  the  gender 
discrimination  addressed  by  the  Convention.  Accordingly,  we  concluded  that  the 
United  States  currently  complies  with  the  vast  majority  of  the  Convention's  provi- 
sions. 

[The  150  page  analysis  referred  to  above  is  in  the  committee  files.] 
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Some  have  expressed  concern  that  the  United  States  could  ratify  the  Convention 
only  if  it  dramatically  chan^d  domestic  law  or  if  it  took  many  reservations.  A  close 
examination  of  the  Convention's  text  and  negotiating  history  reveals,  however,  Uiat 
most  of  the  alleged  "barriers"  to  ratification  raised  oy  the  Convention's  critics  are 
illusory.  Because  current  federal  and  state  law  prohibit  many  forms  of  discrimina- 
tion against  women,  the  United  States  could  ratify  the  Convention  without  any 
changes  to  domestic  law. 

We  did  recognize  that  in  a  few  instances,  the  language  of  certain  subsections  of 
the  Convention  could  be  interpreted  as  impinging  upon  rights  established  by  the 
United  States  Constitution.  We  concluded,  therefore,  that  these  few  areas  might 
warrant  an  understanding  or  declaration.  Specifically,  some  of  the  Convention's  pro- 
visions arguably  implicate  matters  primarily  regulated  by  the  states  under  our  fed- 
eral system,  or  rights  guaranteed  by  the  First  Amendment.  We  believed  that  these 
concerns  could  be  addressed  by  a  federalism  understanding  and  a  First  Amendment 
declaration. 

We  understand  that  Secretary  of  State  Christopher,  on  behalf  of  President  Clin- 
ton, has  asked  the  Senate  for  prompt  ratification  of  the  Convention.  BBW  is  grateful 
for  the  President's  strong  support  for  the  Convention,  and  hopes  that  the  Senate 
will  ratify  the  Convention  this  Congress.  The  State  Department  package  now  before 
the  Committee  contains  a  Private  Conduct  reservation  and  federalism  and  First 
Amendment  understandings  similar  to  those  we  proposed  in  our  analysis.  BBW  fully 
supports  the  State  Department  language  for  these  provisions.  Likewise,  BBW  is  pre- 
pared to  accept  the  proposed  declarations  on  dispute  settlement  and  the  non-self- 
executing  nature  of  the  Convention. 

At  the  same  time,  our  analysis  indicates  that  some  of  the  other  proposed  reserva- 
tions and  understandings  are  not  necessary.  We  do  not  interpret  tne  Convention  as 
obligating  the  assignment  of  women  to  combat  units.  Similarly,  we  do  not  interpret 
the  Convention's  right  to  equal  remuneration  for  work  of  equal  value  as  mandating 
a  comparable  worth  regime.  Several  industrialized  nations  that  have  ratified  the 
Convention  do  not  have  comparable  worth  regimes,  including  Canada,  Australia, 
and  Japan. 

Further,  we  believe  the  understanding  on  free  health  care  services  is  unnecessary 
because  it  merely  paraphrases  the  plain  meaning  of  the  Convention  on  that  point. 
Finally,  we  feel  tnat  the  current  framework  of  laws  concerning  maternity  leave  meet 
the  Convention's  requirement  that  all  appropriate  measures  be  taken  to  introduce 
maternity  leave  with  pay. 

Notwithstanding  its  concern  over  the  unnecessary  reservations  and  understand- 
ings, BBW  strongly  supports  ratification  of  the  Convention.  In  closing,  I  would  like 
to  ejroress  BBW's  deep  appreciation  to  Chairman  Pell  for  your  continued  support  for 
the  Convention  for  all  these  years.  We  are  hopeful  that  with  your  assistance,  the 
Senate  will  soon  ratify  the  Convention.  I  would  be  happy  to  answer  any  questions 
the  Committee  may  have. 

The  Chairman.  Thank  you  very  much  indeed. 
We  will  now  turn  to  Ms.  Royals  who  is  the  President  of  the  Na- 
tional Institute  of  Womanhood  in  Chevy  Chase,  MD. 

STATEMENT  OF  CECILIA  ACEVEDO  ROYALS,  PRESIDENT, 
NATIONAL  INSTITUTE  OF  WOMANHOOD 

Ms.  Royals.  Thank  you,  Mr.  Chairman  and  members  of  the  com- 
mittee. I  am  going  to  speak  to  you  in  a  very  different  voice. 

I  am  testifying  on  behalf  of  the  National  Institute  of  Woman- 
hood, an  organization  devoted  to  public  education  on  issues  per- 
taining to  the  well-being  of  women,  the  family  and  society. 

I  am  here  today  to  express  strong  opposition  to  the  ratification 
of  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimina- 
tion Against  Women. 

The  National  Institute  of  Womanhood  is  concerned  that  this  Con- 
vention is  deeply  flawed.  It  will,  in  fact,  harm  women,  men  and 
children  by  establishing  an  international  policy  instrument  that 
can  be  used  as  a  weapon  against  the  family,  the  institution  of  mar- 
riage, and  cultural  and  religious  values,  and  that  can  be  turned 
into  a  tool  for  the  societal  control  of  women. 
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On  the  last  day  of  the  UN's  International  Conference  on  Popu- 
lation and  Development,  Fred  Sai,  President  of  International 
Planned  Parenthood  Federation  and  chairman  of  the  committee 
that  drafted  the  Programme  of  Action  for  that  conference,  boldly 
asserted  that,  and  I  quote,  "women  are  crippled  by  imbridled  fertil- 
ity." 

This  is  the  framework  within  which  we  will  be  looking  at  the 
ratification  of  this  document. 

This  unmitigated  insult  to  the  dignity  of  women  expresses  the 
widespread  but  false  notion  that  a  woman's  reproductive  power  is 
her  worst  oppressor. 

And  it  has  launched  a  generation  of  women  into  mortal  combat 
with  their  own  bodies  and  those  of  their  offspring.  In  this  view, 
every  woman  bom  is  born  with  the  ball  and  chain  of  her  fertility. 

The  resulting  effect  of  this  demeaning  concept  of  women  is  that 
the  exercise  of  reproduction  itself  has  the  effect  of  impairing  or  nul- 
lifying the  enjoyment  or  exercise  by  women  of  fundamental  free- 
doms in  the  political,  economic,  social,  cultural,  civil  or  any  other 
field,  which  in  turn  results  in  the  implication  that  governments 
have  an  obligation  in  assisting  women  to  be  free  of  their  own  na- 
tures. 

Indeed,  it  has  been  made  evident  by  the  U.N.  International  Con- 
ference on  Population  and  Development  Programme  of  Action  and 
previous  U.N.  conference  documents  how  this  concept  can  be  inter- 
preted. Consider  the  Chinese  model  of  population  control  and  how 
women  have  been  helped  to  bridle  their  fertility. 

Article  2(f)  and  Article  3  of  CEDAW  take  on  a  very  different 
meaning  in  light  of  this  backdrop.  Remember,  this  is  a  1979  docu- 
ment. It  is  a  dated  document. 

We  know  much  more  today  of  what  the  meaning  of  the  ambigu- 
ous terminology  used  in  this  document  means.  Governments  agree 
to  abolish  existing  customs  and  practices  which  constitute  discrimi- 
nation against  women. 

The  custom  and  practice  of  promoting  the  ideal  of  motherhood 
could  come  under  attack.  Indeed  it  already  has.  The  commitment 
to  take  "all  appropriate  measures  to  ensure  the  full  development 
and  advancement  of  women"  could  then  become  an  avenue  for  "bri- 
dling women's  fertility." 

Article  10(c)  can  also  easily  become  a  tool  for  the  societal  control 
of  women.  It  is  obvious  how  it  can  be  used  as  a  tool  for  the  indoc- 
trination of  girls. 

And  remember  that,  notwithstanding  the  reservations,  these  are 
international  policy  instruments  that  are  taken  out  of  context  and 
are  used  on  local  governments  that  were  not  at  the  table  and  are 
not  aware  of  the  reservations  that  are  taken.  The  document  has  to 
stand  on  its  own. 

Article  16(e)  seeks  to  establish  an  international  right  to  abortion, 
which  the  international  community  at  Cairo  clearly  determined  as 
nonexistent.  Family  planning  at  Cairo  was  determined  not  to  in- 
clude the  promotion  of  abortion. 

There  was  a  great  deal  of  argument  over  the — and  controversy 
and  deadlock  over  the  choice  between  the  terms  "family  planning^' 
and  "fertility  regulation."  The  developing  countries,  all  those  that 
checked  in,  were  in  favor  of  "family  planning." 
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The  developed  countries,  European  Union,  U.S.,  checked  in  in 
favor  of 'fertility  regulation,"  meaning  abortion. 

In  short,  this  document  is  plagued  with  the  same  ambiguous  lan- 
guage that  was  highly  controversial  this  past  September,  such  as 
1  mentioned:  "family  planning,"  "health  care  services,  including 
family  planning,"  "means  to  enable  them  to  exercise  these  rights. 

What  rights  are  we  talking  about?  Are  we  talking  about  repro- 
ductive rights  which  are  understood  in  the  American  culture  to 
mean  abortion?  Are  we  agreeing  that  we  will  make  the  means 
available  to  continue  this  warfare  on  women? 

Such  language  can  backfire  on  women,  men  and  children  when 
there  is  that  much  play  with  the  words.  Already  homemakers  are 
disparaged  and  isolated.  The  family  and  marriage  are  under  con- 
stant attack,  institutions  that  are  highly  instrumental  in  the  pro- 
tection of  women  and  children. 

What  is  good  in  this  Convention  is  already  protected  by  our  laws 
and  our  culture.  What  is  bad  is  pernicious  to  the  well-being  of 
women  and  our  society. 

I  urge  the  Senate  not  to  ratify  this  seriously  flawed  and  outdated 
document.  Thank  you. 

The  Chairman.  Thank  you  for  expressing  your  views. 

We  now  come  to  Robert  Drinan. 

STATEMENT  OF  MR.  ROBERT  F.  DRINAN,  S.J.,  PROFESSOR, 
GEORGETOWN  UNIVERSITY  LAW  CENTER,  AMERICAN  BAR 
ASSOCIATION 

Mr.  Drd^an.  Good  morning,  Mr.  Chairman.  My  name  is  Robert 
F.  Drinan.  I  am  a  former  member  of  the  House  and  a  law  professor 
at  Georgetown  University  Law  Center.  I  am  testifying  on  behalf  of 
the  American  Bar  Association  at  the  request  of  the  ABA  President 
G«orge  Bushnell,  Jr. 

The  American  Bar  Association  appreciates  this  opportunity  in 
that  we  have  done  this  before.  We  are  very  grateful  to  Senator  Pell 
for  being  so  enthusiastic  about  the  several  treaties  that  the  ABA 
has  now  endorsed. 

As  is  well  known,  this  was  ratified  or  signed  by  President  Carter 
and  submitted  to  the  Senate  in  1980. 

Last  summer  at  the  UN  World  Conference  on  Human  Rights, 
the  Secretary  of  State,  Warren  Christopher,  stated  that  the  admin- 
istration was  moving  forward  on  this  as  rapidly  as  possible  and 
that  we  were  very  happy  at  the  ABA  that  the  Senate  did  ratify  the 
CERD,  the  Committee  on  the  Elimination  of  All  Forms  of  Racial 
Discrimination.  And  we're  following  that  and  also  the  political  con- 
vention. 

And  this  is  the  next  step.  This  will  do  a  lot  to  alleviate  the  dis- 
crimination against  women  that  still  goes  on  in  America. 

The  ABA  has  no  substantial  difficulty  with  the  reservations  and 
understandings  and  declarations  of  the  State  Department  and  that 
the  ABA  recognizes  that,  in  general,  treaties  should  not  be  self-exe- 
cuting. 

We  have,  in  my  full  testimony,  Mr.  Chairman,  which  I  submit  for 
reproduction,  reservations  about  combat  assignments,  comparable 
worth,  paid  maternity  leave,  and  freedom  of  speech  and  free  health 
care. 
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It  seems  to  me  that  this  is  the  next  step  in  a  long  process  of  vin- 
dicating the  rights  of  women. 

One  small  caveat,  Mr.  Chairman,  that  at  the  ABA  meeting  in 
Au^st,  last  year,  or  this  year,  the  House  of  Delegates  adopted  a 
policy  recommending  that  the  United  States  should  accept  the  ju- 
risdiction of  the  International  Court  of  Justice  at  the  Hague  in  spe- 
cific legal  disputes. 

That  may  or  may  not  be  too  relevant  to  this,  but  it  seems  to  me 
that,  Mr.  Chairman,  that  the  United  States  can  take  pride  in  the 
leadership  and  commitment  which  we  have  always  had  in  ending 
discrimination  against  women. 

I  think  it  is  fair  to  say  that  no  country  has  yet  achieved  the  Con- 
vention goal  of  assuring  universal  recognition  in  law  and  in  fact  on 
the  principle  of  the  equality  of  men  and  women. 

But  by  the  ratification  of  this  Convention,  we  would  make  an- 
other step  forward.  Mr.  Chairman,  all  of  us  hope  that  the  ABA,  or 
that  the  Senate  will  somehow  be  able  to  ratify  this  Convention  in 
the  next  few  days. 

Over  120  years  ago,  Mr.  Chairman,  John  Stuart  Mill,  in  his 
essay,  "The  Subjection  of  Women,"  noted  that  "The  true  virtue  of 
human  beings  is  fitness  to  live  together  as  equals,  claiming  nothing 
for  themselves  but  what  they  freely  concede  to  everyone  else,  re- 
garding command  of  any  kind  as  an  exceptional  necessity,  and  in 
all  cases  a  temporary  one." 

Mr.  Chairman,  the  American  Bar  Association  is  prepared  to  as- 
sist you  in  any  way  possible  to  achieve  ratification  and  to  ensure 
further  ratification  that  the  Convention's  goals  become  the  practice 
here  and  around  the  world. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Drinan  follows:] 

Prepared  Statement  of  Robert  F.  Drinan,  S.J. 

Mr.  Chairman  and  Committee  Members:  My  name  is  Robert  F.  Drinan.  I  am  a 
former  member  of  Congress  and  a  law  professor  at  the  Georgetown  University  Law 
Center.  I  am  testifying  on  behalf  of  the  American  Bar  Association  ("ABA")  at  the 
request  of  ABA  President  George  Bushnell,  Jr. 

The  American  Bar  Association  appreciates  the  opportunity  to  appear  before  the 
Senate  Foreign  Relations  Committee  today  as  you  consider  the  International  Con- 
vention on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women  ("the 
Women's  Convention").  I  cannot  overemphasize  the  importance  of  Senate  passage  of 
this  Convention  at  this  time. 

The  United  States  played  a  major  role  in  drafting  the  Convention,  as  adopted  by 
the  United  Nations  on  December  18,  1979.  President  Carter  signed  the  document 
on  July  17,  1980,  and  submitted  it  to  the  Senate  on  November  12,  1980.  Althourfi 
10  years  later,  in  the  summer  of  1990,  the  Senate  Foreign  Relations  Committee  held 
hearings  on  the  Convention,  the  Senate  took  no  further  action  until  the  spring  of 
1993,  when  68  members  of  the  Senate  signed  a  letter  asking  President  Clmton  to 
take  the  necessary  steps  to  ratify  the  treaty.  Last  summer,  at  the  United  Nations 
Conference  on  Human  Kights  in  Vienna,  Austria,  Secretary  of  State  Warren  (Chris- 
topher stated  that  the  Atuninistration  was  prepared  to  move  on  the  Women's  Con- 
vention, as  well  as  other  human  rights  treaties.  As  you  know,  the  Senate  did  ap- 
prove the  hitemational  Convention  on  the  Elimination  of  All  Forms  of  Racial  Dis- 
crimination last  June.  We  applaud  that  act.  But  the  expectation  then  was  that  simi- 
lar action  would  follow  soon  to  help  ensure  the  ri^ts  of  women,  another  large  seg- 
ment of  the  world's  citizens  often  relegated  to  second-class  status.  The  United  States 
should  ratify  this  Convention  without  further  delay  and  thereby  join  the  more  than 
130  other  member  states  of  the  United  Nations  who  have  declared  an  end  to  state- 
sanctioned  discrimination  against  women  in  their  countries  and  around  the  world. 

Throughout  its  history,  the  United  States  has  made  incremental  progress  towards 
eliminating  discrimination  against  women.  For  example,  the  Fourteenth  Amend- 
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ment,  providing  for  equal  protection  under  the  law,  was  ratified  in  1868.  That 
Amendment  applies,  however,  only  to  "state  action"  by  government,  not  to  private 
conduct.  In  addition,  the  U.S.  Supreme  Court  has  held  that  equal  protection  claims 
involving  discrimination  against  women  trigger  only  an  "intermediate  scrutiny"  in 
the  courts,  making  discrimination  against  women  legally  permissible  if  it  serves  "an 
important  governmental  objective"  and  is  "substantially  related"  to  the  achievement 
of  that  objective.  Craig  v.  Boren,  429  U.S.  190,  197  (1976). 

Since  the  passage  of  the  Fourteenth  Amendment,  Congress  has  advanced  women's 
rights  further  through  additional  constitutional  amendments  and  numerous  legisla- 
tive actions.  For  example,  the  Nineteenth  Amendment,  adopted  in  1920,  guarantees 
women  the  right  to  vote,  and  federal  statutes  enacted  over  the  last  30  years  regard- 
ing employment,  education,  housing,  and  finance  seek  to  ensure  that  women  nave 
the  same  opportunities  as  men  in  those  areas  of  their  lives. 

Despite  these  kinds  of  progress,  gender-based  discrimination  remains  an  all  too 
common  experience  for  women  in  the  United  States.  The  level  of  domestic  violence 
against  women,  the  existence  of  "glass  ceiling"  barriers  to  workplace  advancement, 
and  the  historic  lack  of  research  on  women's  nealth  care  needs  are  but  a  few  illus- 
trations of  the  need  to  do  much  more  to  end  the  discrimination  against  women  that 
still  exists  in  this  countiy. 

With  ratification  of  the  Women's  Convention,  the  United  States  will  benefit  na- 
tionally as  well  as  internationally.  As  one  of  the  world's  most  powerful  and  influen- 
tial nations,  the  United  States  must  demonstrate  leadership  in  promoting  human 
rights  around  the  globe.  There  would  be  no  clearer  indication  of  its  desire  to  do  so, 
and  no  better  way  to  maintain  its  credibility  than  approval  of  this  and  the  other 
remaining  human  rights  treaties. 

The  ABA  has  been  on  record  as  calling  for  ratification  of  the  Women's  Convention 
for  the  last  ten  years.  Attached  as  Appendix  A  is  the  ABA's  policy  on  this  subject, 
which  was  adopted  by  the  ABA  House  of  Delegates  in  1984.  The  ABA  generally 
agrees  with  the  Administration's  proposed  RUDs  appended  to  the  Convention.  In 
fact,  the  Convention  largely  encompasses  rights  and  principles  already  firmly 
grounded  in  U.S.  law. 

Briefly,  Article  1  of  the  Convention  defines  discrimination  against  women  as  "any 
distinction,  exclusion,  or  restriction  made  on  the  basis  of  sex  that  has  the  effect  or 
purpose  of  impairing  or  nullifying  the  recognition,  eryoyment,  or  exercise  by  women, 
of  human  rights  and  fundamental  freedoms  in  the  political,  economic,  social,  cul- 
tural, civil  or  any  other  field."  The  next  15  Articles  obligate  the  States  Parties  to 
take  appropriate  actions  to  eliminate  such  discrimination. 

Article  2  obligates  States  Parties  to  embody  the  principles  of  equality  between 
men  and  women  in  their  national  legal  frameworks,  condemn  discrimination,  and 
ensure  that  no  public  authorities  engage  in  any  practice  or  act  of  discrimination. 

Article  3  directs  States  Parties  to  guarantee  women  their  basic  human  rights 
through  all  appropriate  measures,  including  legislation. 

Article  4  permits  States  Parties  to  take  special  temporary  measures  to  accelerate 
the  equality  of  men  and  women  in  particular  areas,  with  such  measures  to  be  dis- 
continued when  this  result  is  achieved. 

Article  5  directs  States  Parties  to  modify  social  and  cultural  patterns  through  "all 
appropriate  measures"  in  order  to  eliminate  gender-based  prejudices.  In  recognition 
of  Doth  men's  and  women's  roles  in  raising  children.  Article  5  also  mandates  that 
States  Parties  provide  for  family  education. 

Article  6  mandates  that  ratitying  States  Parties  adopt  legislation  or  other  meas- 
ures to  suppress  all  forms  of  traffic  in  women  and  exploitation  of  women  through 
prostitution. 

Article  7  obligates  States  Parties  to  ensure  equal  rights  of  women  in  political  and 
public  life,  specifically  including  the  right  to  vote  in  elections,  to  hold  office,  to  par- 
ticipate in  the  formulation  of  government  policy,  and  to  participate  in  non-govern- 
mental organizations  concerned  with  the  political  life  of  the  State. 

Article  8  calls  for  equal  opportunity  for  women  to  represent  their  governments  on 
an  international  level. 

Article  9  provides  for  a  woman  the  same  rights  to  acquire,  change,  or  retain  her 
nationality,  and  that  of  her  children. 

Article  10  details  the  requirement  of  equal  rights  in  educational  and  career  guid- 
ance, including  equal  access  to  the  same  curricula,  teaching  staff,  equipment,  and 
scholarships.  Article  10  also  mandates  the  elimination  of  gender-based  stereotypes 
in  textbooKS  and  school  programs. 

Article  11  calls  for  equal  employment  opportunities  for  women  through  free  choice 
of  employment  and  professional  training,  equal  remuneration,  health  oenefits,  and 
work  evaluation.  Further,  Article  11  prohibits  discrimination  against  women  based 
upon  marital  or  familial  status. 
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Article  12  requires  equal  access  to  health  care  services,  including  appropriate 
services  in  connection  with  pregnancy,  confinement,  and  post-natal  care. 

Article  13,  dealing  with  economic  and  social  activities,  provides  for  equal  ridits 
in  obtaining  bank  loans,  mortgages,  and  other  forms  of  financial  credit  as  well  as 
access  to  recreational  activities,  sports,  and  all  aspects  of  cultural  life. 

Article  14  focuses  specifically  on  the  problems  faced  by  women  in  rural  areas,  re- 
quiring States  Parties  to  ensure  equality  in  participation  and  benefit  from  rural  de- 
velopment. 

Article  15  obligates  States  Parties  to  treat  women  equally  under  the  law,  specifi- 
cally requiring  equal  rights  in  contracts,  the  administration  of  property,  and  other 
personal  business  matters. 

Article  16  calls  for  the  elimination  of  discrimination  in  the  domestic  relations  area 
by  mandating  that  women  be  permitted  to  choose  their  spouses  and  to  own  prop- 
erty. 

Articles  17  through  30  are  administrative  and  enforcement  provisions.  Articles  17 
through  22  provide  for  the  establishment  and  operation  of  the  Committee  on  the 
Elimination  of  Discrimination  Against  Women  (CEDAW)  and  require  States  to  re- 
port annually  to  the  United  Nations  Secretary  General  concerning  compliance  with 
the  Convention.  Article  29  provides  for  arbitration  at  the  request  of  any  party  to 
a  dispute  under  the  terms  oi  the  Convention. 

PROPOSED  RESERVATIONS,  UNDERSTANDINGS,  AND  DECLARATIONS 

The  equal  treatment  of  women  under  the  law,  in  this  country  and  elsewhere,  is 
a  major  ABA  concern,  as  reflected  in  numerous  ABA  policies.  As  the  number  of 
women  attorneys  has  grown  over  the  last  two  decades — some  40  percent  of  lawyers 
entering  the  profession  now  are  women — the  ABA  realized  that  changes  were  nec- 
essary m  its  own  policies  and  practices  to  ensure  that  female  colleagues  receive 
equal  treatment  in  terms  of  educational,  mentoring,  and  promotional  opportunities; 
compensation;  and  conunittee  and  client  assignments.  Further,  the  ABA  became 
aware  that  provisions  in  many  areas  of  the  law  nave  had  the  effect  of  discriminating 
against  women,  and  that  biased  attitudes,  assumptions,  and  procedures  exist 
throughout  the  legal  and  judicial  systems.  The  ABA  has  been  addressing  these  con- 
cerns in  part  by  attempting  to  identify  and  eliminate  gender  discrimination  in  law 
firms  or  businesses,  bar  associations,  court  operations,  and  other  professional  and 
social  organizations.  The  ABA  has  also  called  for  changes  in  federal  and  state  law 
to  prohibit  gender  discrimination  in  employment,  health  care,  housing,  education, 
ana  other  areas  where  governments  have  legislative  authority  to  act,  and  the  asso- 
ciation has  pressed  for  effective  enforcement  of  these  laws. 

The  ABA  recognizes,  however,  that  more  remains  to  be  done — that  not  all  women 
enjoy  the  law's  protection  or  enjoy  the  benefits  and  dignity  of  equal  treatment  under 
the  law.  In  1984,  the  ABA  therefore  endorsed  ratification  of  the  Women's  Conven- 
tion with  only  two  caveats:  That  implementation  of  the  Convention  should  be  sub- 
ject to  principles  of  federalism  in  the  United  States  and  that  the  substantive  provi- 
sions of  the  Convention  should  be  considered  non  self-executing. 

Ten  years  later,  further  consideration  of  the  treaty  language  along  with  subse- 
quent adopted  AEA  policy,  suggests  that  a  few  additional  reservations,  understand- 
ings, and  declarations  may  be  appropriate.  Ratification  of  this  treaty  is  long  overdue 
because,  for  half  of  the  world's  population,  equality  is  still  a  goal  rather  than  a  re- 
ality. 

llie  human  rights  treaties  ratified  to  date  by  the  United  States  have  been  ap- 
proved subject  to  a  number  of  reservations,  understandings,  and  declarations  con- 
cerning the  treaties'  effects  in  the  United  States.  The  Clinton  Administration  simi- 
larly has  proposed  a  package  of  RUDs  for  the  Women's  Convention.  Appendix  B  of 
this  testimony  contains  the  summary  text  of  the  "Proposed  Reservations,  Under- 
standings, and  Declarations  of  the  United  States"  in  the  Administration's  package. 

I  would  like  to  address  some  of  the  most  important  provisions  in  the  Administra- 
tion's package  for  this  Convention.  The  ABA  generally  suoports  the  Administration's 
package  ana  urges  its  adoption  to  achieve  ratification.  I  would  like  to  discuss  the 
ABA  perspective  that  might  be  relevant  in  your  deliberations. 

1.  Reservation:  Private  Conduct. — The  Administration  proposes  a  reservation 
to  Articles  3  and  5  of  the  Convention  because  of  the  possibility  that  the  language 
could  be  construed  as  imposing  a  requirement  on  the  government  to  enact  legisla- 
tion or  undertake  other  measures  to  prohibit  and  punish  purely  private  conduct.  Al- 
though we  recognize  that  such  conduct  may  be  discriminatory  in  a  specific  instance, 
we  support  this  reservation  in  principle  because  individual  privacy  and  freedom 
from  governmental  intrusion  into  private  conduct  are  considered  fundamental  to  our 
form  of  democratic  and  Constitutional  government.  The  ABA  position  is  that  govern- 
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mental  action  to  restrict  private  conduct  is  permissible  only  to  the  extent  that  these 
restrictions  are  necessary  and  are  consistent  with  the  Constitution  and  the  laws  of 
the  United  States. 

2.  Reservation:  Combat  Assignments. — The  Administration  has  proposed  a 
reservation  to  make  it  clear  that  the  United  States  accepts  no  treaty  obUcation  to 
assign  won«n  to  military  units  and  positions  requiring  direct  combat.  While  the 
ABA  has  no  policy  regarcung  this  issue,  it  does  have  policy  dating  back  to  1972  that 
advocates  constitutional  equality  for  women,  with  an  emphasis  on  the  extension  of 
legal  rights,  privileges  and  responsibilities  to  all  persons,  regardless  of  sex. 

3.  Reservation:  Comparable  Worth. — The  Administration  has  proposed  a  res- 
ervation with  respect  to  Article  11,  which  states  that  the  United  States  might  be 
obligated  to  enact  legislation  incorporating  the  doctrine  of  comparable  worth.  In  the 
United  States  this  term  is  understood  to  mean  equal  pay  for  equal  work.  In  1984, 
when  the  ABA  endorsed  ratification  of  the  Convention,  it  did  not  propose  any  RUDs 
in  the  employment  area.  At  that  time  the  United  States  was  attempting  to  address 
compensation  inequities  through  such  means  as  the  Pay  Eqpiality  Act. 

4.  Reservation:  Paid  Maternity  Leave. — The  Admmistration's  package  in- 
cludes a  reservation  concerning  Article  ll(2Xb),  which  states  that  the  United  States 
is  not  obligated  "to  introduce  maternity  leave  with  pay  or  with  comparable  social 
benefits  without  loss  of  former  employment,  seniority  or  social  allowances."  The 
ABA  has  supported  the  enactment  of  legislation  for  reasonable,  unpaid,  job-pro- 
tected family  leave.  It  has  taken  no  specific  position  regarding  the  requirement  mat 
such  leave  be  paid. 

6.  Understanding:  Federal-State  Implementation. — The  ABA  supports  the 
Administration's  recommendation  that  the  United  States  provide  for  an  understand- 
ing regarding  treaty  implementation  to  ensure  that  adoption  of  the  Women's  Con- 
vention will  not  contravene  basic  principles  of  federalism  regarding  the  distribution 
of  power  between  the  federal  government  and  the  individual  states.  This  under- 
standing is  necessary  because  Article  1  defines  discrimination  broadly  and  subse- 
quent Articles  require  implementation  based  upon  that  definition,  thereby  including 
implementation  in  many  areas  that  are  within  the  purview  of  the  state  governments 
rather  them  the  federal  government.  Specifically,  the  ABA  notes  that  the  under- 
standing is  applicable  to  Articles  6  (exploitation  of  prostitution),  10  (education),  13 
(right  to  financial  benefits),  15  (contract  and  property  rights),  and  16  (domestic  rela- 
tions). 

Although  the  ABA  agrees  that  there  is  a  need  for  this  understanding,  the  ABA 
strongly  urges  the  federal  government  to  take  all  appropriate  steps,  including  bring- 
ing to  the  attention  of  each  state  in  the  United  States  the  need  to  take  appropriate 
measures  for  the  implementation  of  the  Convention  to  ensure  that  all  women  in  this 
countnr  eiyoy  the  full  equal  protection  guarantees. 

6.  Understanding:  Freedom  of  Speech,  Expression,  and  Association. — The 
Administration  proposes  an  understanding  concerning  freedom  of  speech,  expres- 
sion, and  association  because  the  requirements  of  a  variety  of  Articles  within  the 
Convention  may  conflict  with  the  United  States  Constitution's  First  Amendment 
guarantees  in  these  areas.  The  ABA  fuUy  supports  this  proposed  understanding. 

We  agree  that  international  human  rights  agreements  should  advance,  rather 
than  impede,  the  rights  already  guaranteed  to  Americans  in  the  United  States  Con- 
stitution. Although  the  First  Amendment  is  not  absolute,  it  does  aflect  the  federal 
fovemment's  ability  to  require  the  elimination  of  all  discrimination  against  women 
y  every  person,  organization,  or  enterprise  in  the  United  States.  The  understand- 
ing is  particularly  necessary  with  respect  to  Articles  5,  7,  8,  and  13,  of  the  Women's 
Convention. 

7.  Understanding:  Free  Health  Care  Services. — The  Administration  proposes 
an  understanding  that  Article  12  does  not  mandate  the  provision  of  any  particular 
health  care  services  on  a  cost-free  basis.  The  ABA  has  advocated  the  adoption  and 
implementation  of  federal  and/or  state  laws  to  provide  every  American  with  access 
to  quality  health  care,  regardless  of  income.  On  equal  protection  grounds,  the  ABA 
also  has  adopted  policy  calling  for  federal  and  state  legislation  to  finance  abortion 
services  for  indigent  women  as  long  as  abortion  is  a  constitutionally  protected  right. 
It  is  noteworthy  to  mention  that  the  "legislative  history"  of  the  Convention  makes 
clear  that  neither  the  Convention  drafters  nor  its  signatory  nations  have  interpreted 
"health  care  services"  to  require  coverage  of  abortion. 

8.  Declaration:  Non  Self -Executing  Treaty. — As  with  other  treaties  the  Senate 
has  considered  in  recent  years,  the  issue  of  whether  the  Women's  Convention  is  to 
be  self-executing  inevitably  arises.  As  noted  earlier,  the  ABA  agrees  with  the  Ad- 
ministration's position  that  the  treaty  is  not  self-«xecuting  under  our  Constitutional 
structure  of  government.  If  implementing  legislation  is  necessary  to  make  the  Con- 
vention's terms  enforceable,  the  ABA  strongly  urges  the  Administration  to  seek  such 
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legislation  promptly  following  ratification.  It  is  important  to  note  that  this  declara- 
tion in  no  way  relieves  the  United  States  of  its  obligation  to  comply  with  the  Con- 
vention's provisions  as  a  matter  of  international  law.  As  noted  previously,  this  obli- 
gation creates  little  new  responsibility  because,  except  in  areas  already  addressed 
in  the  RUDs,  existing  United  States  law  complies  with  the  terms  of  the  Convention. 
9.  Declaration:  Dispute  Settlement. — With  respect  to  Article  29,  concerning  ad- 
herence to  the  jurisdiction  of  the  International  Court  of  Justice  (ICJ),  the  Clinton 
A<Laiinistration  has  proposed  a  declaration  that  would  leave  the  issue  of  acceptance 
of  ICJ  jurisdiction  open  for  a  case-by-case  determination  by  the  United  States.  The 
ABA  is  fiilly  convinced  that  the  acceptance  by  all  nations  of  the  jurisdiction  of  the 
International  Court  of  Justice  would  serve  the  end  goal  of  promoting  world  order 
under  law.  At  the  August  1994  Annual  Meeting,  the  ABA  House  of  Delegates  adopt- 
ed policy  recommending  that  the  United  States  should  accept  the  jurisdiction  of  ICJ. 
For  your  reference,  a  copy  of  this  newly  adopted  policy  is  attached  to  the  testimony 
as  Appendix  C. 

CONCLUSION 

The  United  States  can  take  pride  in  its  leadership  and  commitment  in  striving 
to  end  discrimination  against  women.  No  country  has  yet  achieved  the  Convention 
goal  of  ensuring  "the  universal  recognition  in  law  and  in  fact  of  the  principle  of 
equality  of  men  and  women."  The  United  States  now  has  a  real  opportunity  to  put 
this  pledge  into  effect,  as  well  as  increase  the  United  States'  ability  to  influence 
human  rights  protection  around  the  globe. 

We  urge  you  to  ratify  this  Convention  within  this  session  of  Congress.  We  will 
assist  you  in  any  way  possible  to  achieve  ratification  and  to  help  ensure,  following 
ratification,  that  the  Convention's  goals  become  practice  as  well  as  principle  at  home 
and  abroad. 

Over  120  years  ago,  John  Stuart  Mill  in  his  essay,  "The  Subjection  of  Women," 
noted  that  "The  true  virtue  of  human  beings  is  fitness  to  live  together  as  equals; 
claiming  nothing  for  themselves  but  what  they  freely  concede  to  everyone  else;  re- 
garding command  of  any  kind  as  an  exceptional  necessity,  and  in  «dl  cases  a  tem- 
porary one."  Unfortunately,  these  words  are  still  only  an  aspirational  guidepost.  It 
IS  only  through  ratification  of  the  Women's  Convention  that  the  precepts  of  John 
Stuart  Mill  and  others  throughout  history  who  shared  his  vision,  can  become  a  re- 
ality for  all  human  beings. 

Appendix  A 

Resolution  of  the  American  Bar  Association  Adopted  by  the  House  of 

Delegates— August  1984 

Be  It  Resolved,  That  the  American  Bar  Association  favors  the  accession  of  the 
United  States  to  the  Convention  of  the  Elimination  of  All  Forms  of  Discrimination 
Against  Women,  and  urges  the  Senate  to  give  its  advice  and  consent  to  ratification 
ofthe  Convention  subject  to  the  following  reservations  and  declaration  in  the  instru- 
ment of  ratification,  as  weU  as  any  other  appropriate  qualifications  that  might  be 
required  in  the  absence  of  implementing  legislation  by  Congress. 

1.  The  United  States  reserves  its  right  to  apply  the  provisions  of  Article  6  (exploi- 
tation of  prostitution),  10  (education),  13  (right  to  family  benefits),  15  (contract  and 
property  rights),  and  16  (domestic  relations)  consistently  with  the  division  of  author- 
ity oetween  the  local,  state  and  federal  governments  in  the  United  States; 

2.  The  United  States  shall  implement  all  the  provisions  of  the  Convention  over 
whose  subject  matter  the  Federal  Government  exercises  legislative  and  judicial  ad- 
ministration; with  respect  to  the  provisions  over  whose  subject  matter  states  of  the 
United  States  exercise  jurisdiction,  the  Federal  Government  shall  bring  to  the  atten- 
tion of  the  competent  authorities  of  the  states  the  need  to  take  appropriate  meas- 
ures for  the  fulfillment  of  this  Covenant. 

3.  The  United  States  declares  that  the  substantive  provisions  of  the  Convention 
are  not  self-executing. 

REPORT 

The  Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against 
Women  was  adopted  and  opened  for  signature,  ratification  and  accession  by  the 
(jeneral  Assembly  of  the  United  Nations  at  the  conclusion  of  its  34th  Session  in  De- 
cember 1979.  As  of  January  5,  1984,  ninety  (90)  nations  signed  the  Convention,  and 
of  these,  fifty  (50)  nations  ratified  the  Convention  and  four  nations  acceded  to  its 
provisions. 

The  Convention  was  signed  on  behalf  of  the  United  States  on  July  17,  1980.  Presi- 
dent Jimmy  Carter  submitted  the  Convention  to  the  Senate  for  its  advice  and  con- 
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sent  to  ratification  on  November  12,  1980.  Specific  language  for  reservations  or  im- 
plementing le^slation  was  not  recommended  at  that  time.  The  letter  of  transmittal 
to  the  Senate  mdicated  that  a  majority  of  the  provisions  of  the  Convention  were  con- 
sistent with  existing  laws  of  the  United  States.  The  Senate  htis  yet  to  give  its  advice 
and  consent  to  ratification. 

Purposes  and  Provisions  of  the  Convention 

The  Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against 
Women  addresses  the  need  to  "ensure  the  universal  recognition  in  law  and  in  fact 
of  the  principle  of  equality  of  men  and  women."  [U.N.  General  Assembly  resolution 
accompan3ring  adoption  of  the  Convention.]  The  U.N.  General  Assembly  recognized 
that  ''discrimination  against  women  is  incompatible  with  human  dignity  and  the 
welfare  of  society."  [U J4.  General  Assembly  resolution  accompanying  adoption  of  the 
Convention].  The  International  Women's  Year  and  the  U.N.  Decade  for  Women  do 
a  great  deed  to  highli^t  these  issues  and  increase  global  awareness  and  concern. 
The  Convention  translates  these  concerns  into  a  caU  for  action  and  assigns  respon- 
sibility to  the  member  States,  Article  1  of  the  Convention  defines  discrimination 
against  women  to  mean  "any  distinction,  exclusion  or  restriction  made  on  the  basis 
of  sex  which  has  the  effect  or  purpose  of  impairing  or  nullifying  the  recognition,  en- 
joyment or  exercise  by  women,  of  human  rights  and  fundamental  freedoms  in  the 
political,  economic,  social,  cultural,  civil  or  any  other  field"  Following  this  broad  defi- 
nition of  the  term  "discrimination  against  women"  the  next  fifteen  (15)  Articles  of 
the  Convention  obligate  States  to  take  appropriate  measures  to  eliminate  such  dis- 
crimination in  every  field  of  human  endeavor. 

One  concern  raised  by  this  Article  is  that  it  reaches  into  areas  not  regulated  by 
the  Federal  Government.  The  reservation  stating  the  limits  of  Federal  jurisdiction 
would  address  this  concern  and  apply  throughout  the  Convention.  This  reservation 
reads  as  follows: 

"The  United  States  shall  implement  all  the  provisions  of  the  Convention  over 
whose  subject  matter  the  Federal  Government  exercises  legislative  and  judicial 
administration;  with  respect  to  the  provisions  over  whose  subiect  matter  con- 
stituent units  exercise  jurisdiction,  tne  Federal  Government  snail  take  appro- 
priate measures,  to  the  end  that  the  competent  authorities  of  the  constituent 
units  may  take  appropriate  measures  for  the  fulfillment  of  this  covenant." 

Article  2  obligates  States  to  embody  the  principle  of  equality  of  men  «md  women 
in  their  national  constitutions  or  other  appropriate  legislation,  to  adopt  legislation 
and  other  measures  prohibiting  discrimination  against  women,  to  establish  legal 
protections  for  women,  and  to  ensure  that  no  public  authorities  or  institutions  en- 
gage in  any  act  or  practice  of  discrimination  against  women.  Article  2  also  requires 
States  to  take  all  appropriate  measures  to  eliminate  discrimination  against  women 
by  any  person,  organization  or  enterprise,  to  modify  or  abolish  existing  laws,  regula- 
tions, customs  and  practices  constituting  discrimination  against  women,  and  to  re- 
geal  all  national  penal  provisions  that  discriminate  against  women,  Article  3  directs 
tates  to  take  all  appropriate  measures  to  ensure  the  fuU  development  and  advance- 
ment of  women  in  "ail  fields." 

Article  4  allows  States  to  take  temporary  measures  aimed  at  accelerating  equality 
of  men  and  women,  but  directs  that  these  measures  be  discontinued  when  the  objec- 
tives of  equality  of  opportunity  and  treatment  have  been  achieved.  Article  4  also 
permits  the  adoption  of  special  measures  aimed  at  protecting  matemitv  and  de- 
clares that  these  measures  shall  not  be  considered  discriminatory.  Article  5(a)  di- 
rects all  States  to  modify  the  social  and  cultural  patterns  of  conduct  of  men  and 
women  to  eliminate  sexual  prejudices  and  stereotypes.  Article  5(b)  calls  for  "family 
education"  to  include  the  recognition  that  the  upbringing  and  development  of  chil- 
dren is  the  responsibility  of  botn  men  and  women. 

Although  the  Federal  (Sovemment  does  not  regulate  family  education  or  inter- 
personal relationships,  the  reservation  discussed  above  would  answer  this  concern. 
Article  6  obligates  States  to  adopt  legislation  or  other  measures  to  suppress  aU 
forms  of  traffic  in  women  and  exploitation  of  prostitution.  This  is  an  area  left  to 
state  regulation,  but  the  reservation  clause  defining  the  division  of  authority  would 
meet  this  concern.  The  reservation  reads  as  follows: 

"The  United  States  reserves  its  right  to  apply  provision's  of  Articles  6  (exploi- 
tation of  prostitution),  10  (education),  13  (rignt  to  family  benefits),  15  (contract 
and  property  rights)  and  16  (domestic  relations)  consistent  with  the  division  of 
authority  between  the  local,  state,  and  federal  governments  in  the  United 
States." 

Article  7  directs  States  to  take  all  appropriate  measures  to  eliminate  discrimina- 
tion against  women  in  pubUc  life  and  political  activities.  This  shall  include  the 
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ri^ts  to  vote,  to  run  for  and  hold  public  office,  and  particioate  in  non-governmental 
organizations  and  associations  concerned  with  political  ana  public  life.  The  reserva- 
tions previously  discussed  would  address  the  concerns  raised  by  the  Federal  Grovem- 
ment's  limited  role  in  non-governmental  organizations  and  associations.  Article  8 
calls  for  equal  opportunity  to  represent  governments  at  the  international  level. 

Article  9  obligates  States  to  p-ant  women  eqpal  rights  in  acquiring  changing  or 
retaining  their  nationality.  Article  9  further  directs  States  to  grant  women  equal 
rights  with  respect  to  their  children's  nationality. 

Article  10  specifies  the  measures  States  are  to  take  to  eliminate  discrimination 
against  women  in  the  field  of  education.  These  include  access  to  all  types  and  levels 
of  education,  access  to  the  same  curricula,  teaching  staff,  and  equipment  as  well  as 
scholarships  and  opportunities  for  athletic  participation.  Article  10  also  calls  for  the 
elimination  of  stereotypes  in  textbooks  and  school  programs.  Although  the  adminis- 
tration of  public,  elementary,  and  secondary  schools,  as  well  as  textbook  revisions 
are  the  responsibility  of  the  States,  the  Federal-State  reservation  clause  previously 
addressed  would  accommodate  these  concerns. 

Article  11  calls  for  the  elimination  of  discrimination  against  women  in  the  field 
of  employment  States  are  obligated  to  ensure  that  women  have  the  equal  right  to 
work,  equal  access  to  employment  opportunities,  free  choice  of  profession  and  access 
to  traimng  and  benefits.  Article  11  further  prohibits  the  discrimination  against 
women  on  the  grounds  of  marriage  or  maternity.  The  previously  mentioned  Federal- 
State  reservation  clause  would  resolve  the  issue  of  snared  jurisdiction  in  this  area 
of  emplojnment. 

Article  12(1)  calls  for  the  elimination  of  discrimination  in  the  delivery  of  health 
care  services.  Article  (2)  obligates  States  to  ensure  appropriate  services  in  connec- 
tion with  pregnancy,  confinement  and  post-natal  care. 

Article  13  covers  the  areas  of  economic  and  social  activities.  This  Article  obligates 
States  to  ensure  eoual  rights  to  family  benefits,  bank  loans,  mortgages  and  financial 
credit,  and  the  rignt  to  participate  in  recreational  activities,  sports  and  all  aspects 
of  cultural  life.  Although  this  article  covers  activities  which  are  beyond  the  hmits 
of  Federal  jurisdiction,  this  concern  would  be  covered  by  the  previously  discussed 
reservation.  Article  14  deals  specifically  with  the  problems  faced  by  women  living 
in  rural  areas.  It  specifically  obligates  States  to  ensure  equality  in  participation  and 
benefit  from  rural  development.  Article  15  calls  for  equality  of  men  and  women  be- 
fore the  law.  Further,  Article  15  obligates  States  to  provide  women  with  a  legal  ca- 
pacity identical  to  that  of  men  in  civil  matters,  such  as  contract  rights  and  the  ad- 
ministration of  property. 

Article  16  deals  with  the  field  of  domestic  relations  and  calls  for  the  elimination 
of  discrimination  in  matters  relating  to  marriage  and  its  dissolution,  parenthood 
and  other  legal  relationships  with  children,  and  property  ownership,  adniinistration 
and  disposition. 

Arguably,  any  concerns  raised  by  Articles  15  and  16  with  regards  to  State  regula- 
tions of  these  areas  would  be  covered  by  the  Fourteenth  Amendment  to  the  United 
States  Constitution  and  any  distinctions  on  the  basis  of  sex  would  be  invalid.  Any 
further  concern  would  be  covered  by  the  Federal-State  reservation  discussed  earlier. 

Article  24  is  the  final  provision  of  the  Convention.  Article  24  directs  all  States  to 
initiate  measures  at  the  national  level  directed  toward  the  "fuU  realization  of  the 
rights"  set  out  in  the  Convention.  Again,  the  Federal-State  reservation  clause  would 
accommodate  any  concern  raised  by  this  article. 

The  administrative  and  enforcement  provisions  are  provided  in  Articles  17-22.  A 
Committee  on  the  Elimination  of  Discrimination  Against  Women  is  established  as 
well  as  reporting  requirements  of  the  States  to  the  United  Nations  Secretary  Gen- 
eral for  consideration  by  this  Committee. 

The  final  clauses  of  the  Convention  are  Articles  23  through  30.  Article  29  deals 
with  dispute  resolution  which  provides  for  arbitration  at  the  request  of  any  party 
to  the  dispute.  If  the  parties  to  the  dispute  are  unable  to  agree  on  the  organization 
of  the  arbitration  within  six  (6)  months,  the  matter  may  be  referred  to  the  Inter- 
national Court  of  Justice. 

TTiere  are  three  Articles  which  raise  issues  of  conformity  with  current  U.S.  law. 
These  are  Articles  2  (military  registration  and  service-related  inequities,  public  ac- 
commodations). Article  11  (equal  pay  for  work  of  comparable  value,  inequities  in  so- 
cial security  and  workers'  compensation  benefits)  ana  Article  12  (delivery  of  health 
care  services).  Although  these  Articles  could  be  addressed  by  reservations,  these 
conflicts  demonstrate  tne  purpose  and  need  for  the  Convention. 

'Hie  Task  Force  on  Legal  Equality  for  Women  was  established  on  December  21, 
1981,  by  President  Reagan  sipiing  Executive  Order  12336.  The  assignment  of  the 
Task  Force  was  to  review  all  Federal  laws,  regulations,  policies  and  practices  and 
identify  which  of  these  provisions  discriminate  on  the  basis  of  sex.  The  First  Quar- 
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terly  Report  of  the  Attorney  General  was  prepared  by  the  Civil  Rights  Division,  U  J5. 
Department  of  Justice  on  June  28,  1982,  and  reported  in  the  Congressional  Record 
of  Thursday,  August  5,  1982,  Vol.  128,  No.  106,  Part  H.  This  report  identified  3,000 
Code  sections  with  some  form  of  sex  bias.  However,  it  was  noted  that  a  large  num- 
ber of  these  sections  contain  problems  of  terminology  or  what  the  report  terms  as 
"non-substantive"  in  nature.  The  Code  sections  which  are  "substantive"  and  which 
are  of  concern  can  be  grouped  into  five  categories  or  policy  areas:  military,  social 
security,  welfare,  spousal  and  family  benefits,  and  immigration.  These  areas  are 
also  closely  related  to  Articles  2,  11  and  12  discussed  above. 

One  area  of  concern  raised  by  Article  2  is  in  the  Code  sections  dealing  with  the 
military.  Veterans  are  granted  a  preference  in  the  Federal  civil  service  and  registra- 
tion for  military  service  is  for  males  only.  Also  the  law  limits  women's  participation 
and  mobility  with  regards  to  combat-related  assignments. 

Article  11,  which  deals  with  employment,  raises  the  problems  of  social  security 
legislation.  This  area  is  being  examined  by  the  Task  Force,  but  there  has  as  yet 
been  no  corrective  legislation.  This  Article  also  raises  problems  with  unemployment 
insurance  systems.  The  states  establish  eligibility  standards  and  persons  who  work 
part-time  or  women  on  maternity  leave  are  often  not  eligible  for  unemployment 
compensation. 

It  is  important  that  the  United  States  reservations  to  the  Convention  be  limited 
to  the  areas  of  lack  of  Federal  jurisdiction  with  state  and  local  governments.  Imple- 
menting legislation  should  be  recommended  in  those  areas  where  United  States  law 
does  not  conform  with  the  Articles  of  the  Convention. 

CONCLUSION 

As  President  Carter  stated  in  his  letter  of  transmittal  to  the  Senate  dated  Novem- 
ber 12,  1980,  "U.S.  ratification  of  the  Convention  at  hand,  the  newest  of  the  inter- 
national human  rights  instruments,  would  be  consistent  with  this  affirmation  and 
would  make  clear  at  home  and  abroad  the  commitment  of  the  United  States  to 
eliminate  discrimination  against  women."  Although  certain  provisions  of  the  Con- 
vention raised  questions  of  conformity  to  current  United  States  law,  with  the  adop- 
tion of  certain  appropriate  implementing  legislation,  the  Departments  of  State  and 
Justice  indicated  there  were  no  constitutional  or  other  legal  obstacles  to  United 
States  ratification. 

As  Secretary  of  State,  Edmund  S.  Muskie,  indicated  in  his  letter  of  submittal  to 
President  Carter,  dated  October  23,  1980,  "The  Convention  on  the  Elimination  of 
All  Forms  of  Discrimination  Against  Women  is  a  significant  accomplishment  of  the 
United  Nations  system  and  an  important  advance  in  the  development  of  the  inter- 
national law  of  human  rights.  United  States  adherence  to  this  Clonvention  is  in  the 
national  interest  and  in  the  interest  of  the  world  community."  For  these  reasons, 
it  is  recommended  that  the  American  Bar  Association  adopt  the  resolution  contained 
in  this  report. 

Mark  R.  Joelson, 

Chairman. 

Appendix  B 

Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against 

Women 

PROPOSED  RESERVATIONS,  UNDERSTANDINGS  AND  DECLARATIONS 

OF  THE  UNITED  STATES 

1.  Reservations 

Private  Conduct 
"The  Constitution  and  laws  of  the  United  States  establish  extensive  protections 
agEiinst  discrimination  reaching  all  forms  of  governmental  activity  as  well  as  signifi- 
cant areas  of  non-governmental  activity.  However,  individual  privacy  and  freedom 
from  governmental  interference  in  private  conduct  are  also  recognized  as  among  the 
fundamental  values  of  our  free  and  democratic  society.  The  United  States  under- 
stands that  by  its  terms  the  Convention  requires  broad  regulation  of  private  con- 
duct, in  particular  under  Articles  2,  3  and  5.  The  United  States  does  not  accept  any 
obligation  under  the  Convention  to  enact  legislation  or  to  take  any  other  action  with 
respect  to  private  conduct  except  as  mandated  by  the  Constitution  and  laws  of  the 
United  States." 
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Combat  Assignments 

"Under  current  U.S.  law  and  practice,  wonien  are  jjermitted  to  volunteer  for  mili- 
tary service  without  restriction,  and  women  in  fact  serve  in  all  U.S.  armed  services, 
including  in  combat  positions  However,  the  United  States  does  not  accept  an  obliga- 
tion under  the  Convention  to  assign  women  to  all  military  units  and  positions  which 
may  require  engagement  in  direct  combat." 

Comparable  Worth 

TJ.S.  law  provides  strong  protections  against  gender  discrimination  in  the  area 
of  remuneration,  including  the  right  to  equal  pay  for  equal  work  in  jobs  that  are 
substantially  similar.  However,  the  United  States  does  not  accept  any  obligation 
under  this  Convention  to  enact  legislation  establishing  the  doctrine  of  comparable 
worth  as  that  term  is  understood  in  U.S.  practice." 

Paid  Maternity  Leave 
"Current  U.S.  law  contains  substantial  provisions  for  maternity  leave  in  many 
employment  situations  but  does  not  req[uire  paid  maternity  leave.  Therefore,  the 
Umted  States  does  not  accept  an  obligation  under  Article  ll(2Xb)  to  introduce  ma- 
ternity leave  with  pay  or  with  comparable  social  benefits  without  loss  of  former  em- 
ployment, seniority  or  social  allowances." 

2.  Understandings 

Federal-State  Implementation 
The  United  States  understands  that  this  Convention  shall  be  implemented  by  the 
Federal  Government  to  the  extent  that  it  exercises  jurisdiction  over  the  matters  cov- 
ered therein,  and  otherwise  by  the  state  and  local  governments.  To  the  extent  that 
state  and  local  governments  exercise  jurisdiction  over  such  matters,  the  Federal 
Government  shall,  as  necessary,  take  appropriate  measures  to  ensure  the  fulfillment 
of  this  Convention." 

Freedom  of  Speech  Expression  and  Association 

The  Constitution  and  laws  of  the  United  States  contain  extensive  protections  of 
individual  freedom  of  speech,  expression  and  association.  Accordingly,  the  United 
States  does  not  accept  any  obligation  under  this  Convention,  in  particular  under  Ar- 
ticles 5,  7,  8  and  13,  to  restrict  those  rights,  through  the  adoption  of  le^slation  or 
any  other  measures,  to  the  extent  that  they  are  protected  by  the  Constitution  and 
laws  of  the  United  States." 

Free  Health  Care  Services 

The  United  States  understands  that  Article  12  permits  States  Parties  to  deter- 
mine which  health  care  services  are  appropriate  in  connection  with  family  planning, 
pregnancy,  confinement  and  the  post-natal  period,  as  well  as  when  the  provision  of 
free  services  is  necessary,  and  does  not  mandate  the  provision  of  particular  services 
on  a  cost-free  basis." 

3.  Declarations 

Non  -Self-Execu  ting 

The  United  States  declares  that,  for  purposes  of  its  domestic  law,  the  provisions 
of  the  Convention  are  non-self-executing. 

Dispute  Settlement 

"With  reference  to  Article  29{2),  the  United  States  declares  that  it  does  not  con- 
sider itself  bound  by  the  provisions  of  Article  29(1).  The  specific  consent  of  the  Unit- 
ed States  to  the  jurisdiction  of  the  International  Court  of  Justice  concerning  dis- 
putes over  the  interpretation  or  application  of  this  Convention  is  required  on  a  case- 
Dy-case  basis." 

.^pendix  C 

Resolution  of  the  American  Bar  Association  Adopted  by  the  House  of 

Delegates— August  1994 

BE  IT  RESOLVED,  that  the  American  Bar  Association  recommends  that  the 
United  States  Government  present  a  declaration  recognizing  as  compulsory  the  ju- 
risdiction of  the  International  Court  of  Justice  that  should  read  as  follows: 

I,  ,  President  of  the  United  States  of  Americfi,  de- 
clare on  behalf  of  the  United  States  of  America,  under  Article  36,  paragraph 
2,  of  the  Statute  of  the  International  Court  of  Justice,  and  in  accordance 
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with  the  Resolution  of of  the  Senate  of  the  United  States  of 

America  (two-thirds  of  the  senators  present  concurring  therein),  that  the 
United  States  of  America  recognizes  as  compulsory  ipso  facto  and  without 
special  agreement,  in  relation  to  any  other  State  accepting  the  same  obliga- 
tion, that  is  to  say  on  the  condition  of  reciprocity,  the  jurisdiction  of  the 
International  Court  of  Justice  in  all  legal  disputes  hereafter  arising  con- 
cerning 

(a)  the  interpretation  of  a  treaty; 

(b)  any  question  of  international  law; 

(c)  the  o?  any  fact  which,  if  established,  would  constitute  a  breach  of  an  inter- 
national obligation; 

(d)  the  nature  or  extent  of  the  reparation  to  be  made  for  the  breach  of  an 
international  obligation; 

Provided,  that  this  Declaration  shall  not  apply  to 

(a)  disputes  the  solution  of  which  the  parties  shall  entrust  to  other  tribunals 
by  virtue  of  agreements  already  in  existence  or  which  may  be  concluded  in  the 
fiiture;  or 

(b)  disputes  in  respect  of  which  any  other  party  to  the  dispute  has  accepted 
the  compulsory  jurisdiction  of  the  International  Court  of  Justice  only  in  relation 
to  or  for  the  purpose  of  the  dispute;  or  where  the  acceptance  of  the  Court's  com- 
pulsory jurisdiction  on  behalf  of  any  other  party  to  the  dispute  was  deposited 
or  ratified  less  than  twelve  months  prior  to  tne  filing  of  the  application  bringing 
the  dispute  before-the  Court;  or 

(c)  disputes  relating  to  action  teiken  pursuant  to  decisions  of  the  Security 
Council  of  the  United  Nations  or  of  a  regional  arrangement  or  agency  fulfilling 
the  requirements  of  Article  52  of  the  Charter  of  the  United  Nations. 

Provided  further,  that  this  Declaration  may  be  modified  or  terminated  with  effect 
as  from  the  moment  of  expiration  of  six  months  after  notice  has  been  given  to  the 
Secretary-General  of  the  United  Nations,  except  that  in  relation  to  any  State  with 
a  shorter  period  of  notification  of  modification  or  termination,  the  notification  by  the 
United  States  of  America  shall  take  effect  at  the  end  of  such  shorter  period,  and 
in  nation  to  any  State  which  may  modify  or  terminate  its  declaration  as  from  the 
moment  of  notification,  the  notification  by  the  United  States  of  America  shall  take 
effect  as  from  the  moment  of  notification. 

REPORT 

This  recommendation  is  the  first  in  a  series  of  five  recommendations  which  deal 
with  important  issues  of  international  law  that  are  crucial  to  the  maintenance  of 
international  peace  and  security  and  justice.  They  have  been  developed  by  the  Sec- 
tion of  International  Law  and  Practice,  through  its  Woriting  Group  on  Improving 
the  Effectiveness  of  the  United  Nations,  as  a  contribution  of  the  American  Bar  Asso- 
ciation to  the  50th  Anniversary  of  the  United  Nations,  in  fulfillment  of  the  Amer- 
ican Bar  Association's  GoaJ  8 — to  advance  the  rule  of  law  in  the  world.  This  rec- 
ommendation addresses  the  issue  of  the  settlement  of  international  disputes,  with 
emphasis  on  the  preparation  by  the  United  States  of  a  draft  declaration  accepting 
thejurisdiction  of  the  International  Court  of  Justice. 

The  United  States  is  a  party  to  the  Statute  of  the  International  Court  of  Justice 
("World  Court"  or  I.CJ.).i  In  this  capacity  the  United  States  may  sue  and  be  sued 
in  that  Court,  but  only  where  consent  to  suit  is  founded  on  mutual  agreement  ^  or 
on  acceptance  of  the  Court's  compulsory  jurisdiction  by  declarations  fued  pursuant 
to  Article  36(2)  of  the  Statute  of  the  Court.  The  United  States  filed  such  a  declara- 
tion in  1946,  but  withdrew  it  in  1986  owing  to  the  Court's  willingness  to  accept  ju- 
risdiction of  Nicaragua's  complaint  that  the  United  States  had  violated  international 
law  through  its  actions  in  support  of  the  Contras  in  Nicaragua.  The  Working  Group 
examined  the  question  whether  the  United  States  should  restore  its  acceptance  of 
the  Court's  compulsory  jurisdiction. 

In  reaching  its  decision  to  recommend  that  the  United  States  file  a  new  declara- 
tion accepting  the  Court's  compulsory  jurisdiction  pursuant  to  Article  36(2),  the 
Working  Group  considered  four  major  issues: 

1.  Whether  acceptance  of  the  Court's  compulsory  jurisdiction  is  in  the  na- 
tional interest; 


lAll  Membere  of  the  United  Nations  are  parties  to  the  Statute  of  the  Court,  U.N.  Charter, 
Article  93(1). 
ai.CJ.  Statute,  Article  36(1). 
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2.  Whether  a  new  United  States  declaration  should  include  the  "Connally  res- 
ervation," that  is,  whether  to  include  a  reservation  that  excludes  from  the 
Court's  jurisdiction  matters  that  are  "essentially  within  [U.S.]  domestic  jurisdic- 
tion *  *  *  as  determined  by  the  United  States; 

3.  Whether  the  declaration  should  exclude  issues  of  national  security  from  the 
Court's  jurisdiction,  that  is,  whether  the  declaration  should  extend  to  uses  of 
force,  actions  in  self-defense,  or  matters  connected  with  ongoing  armed  conflicts; 
and 

4.  What  other  conditions  or  reservations  should  be  attached  to  the  new  US. 
declaration. 

Apart  ftx)m  the  proviso  that  introduces  reciprocity  into  the  termination  clause,  the 
Wonting  Group's  draft  Declaration  contains  only  three  reservations:  proviso  (a)  con- 
cerning alternative  methods  of  dispute  resolution;  proviso  (b)  concerning  declara- 
tions made  in  relation  to  particular  disputes;  and  proviso  (c)  concerning  collective 
measures.  The  Working  Group  agreed  that  there  should  be  no  domestic  jurisdiction 
reservation  and  that  there  should  be  no  national  security,  use  of  force,  or  self-de- 
fense reservation. 

The  Working  Group's  support  for  renewing  U.S.  acceptance  of  the  Court's  compul- 
sory jurisdiction  is  rooted  in  support  for  the  rule  of  law.  As  it  is  within  nations,  ad- 
jumcation  is  a  necessary  feature  of  the  rule  of  law  among  nations.  Althou^  no  na- 
tion can  be  certain  of  winning  eveiy  International  Court  case  in  which  it  is  a  party, 
dispute  settlement  by  law  and  not  by  force  is  in  the  long-range  interest  of  all.  More- 
over, as  a  world  leader  having  many  and  varied  interests  throughout  the  world,  dis- 
pute settlement  by  law  is  most  especially  in  the  interest  of  the  United  States.  Ac- 
ceptance of  the  Court's  compulsory  jurisdiction  serves  that  interest. 

The  domestic  jurisdiction  reservation  contained  in  proviso  (b)  of  the  U.S.  1946 
Declaration'  as  both  unnecessary  and  destroyed  the  effectiveness  of  that  declara- 
tion. TTie  proviso  was  not  needed  because  under  the  U.N.  Charter  the  Court  has  no 
authority  to  "intervene  in  mars  which  are  essentially  within  the  domestic  iurisdic- 
tion  of  any  State."*  The  proviso  rendered  the  U.S.  declaration  ineffective  because, 
owing  to  the  Court's  requirement  of  reciprocity  in  the  acceptance  of  compulsory  ju- 
risdiction, any  state  that  the  United  States  mi^t  seek  to  bring  before  the  Court 
could  avoid  the  Court's  jurisdiction  by  invoking  the  U.S.  domestic  jurisdiction  res- 
ervation."^ What  is  more,  the  self-judging  feature  of  the  U.S.  domestic  jurisdiction 
reservation  ("as  determined  by  the  United  States")  conflicts  with  Article  36{6)  of  the 
I.C.J.  Statute.  Under  that  provision,  the  Court  has  jurisdiction  to  determine  its  own 
jurisdiction:  When  there  is  a  dispute  as  to  whether  the  Court  has  jurisdiction,  as 
is  the  case  when  a  party  claims  tnat  a  matter  falls  within  its  domestic  iurisdiction, 
the  dispute  is  to  be  settled  by  the  decision  of  the  Court,  not  by  the  self-determina- 
tion of  one  of  the  parties.  For  all  these  reasons,  the  Working  Group  considered  it 
inappropriate  to  include  a  domestic  jurisdiction  reservation  in  the  new  declaration. 

A  national  security,  use  of  force,  or  self-defense  reservation  presents  two  major 
issues.  First,  there  is  the  question  of  principle.  Should  matters  relating  to  national 
security  be  excluded  from  the  Court's  compulsory  jurisdiction?  Secona,  there  is  a 
techniced  or  practical  problem  in  conducting  litigation  subject  to  such  a  proviso.  It 
is  technically  feasible  to  achieve  the  presumed  objective  of  the  proviso's  pro- 
ponents— that  is,  to  preclude  judicial  scrutiny  of  the  merits  of  sensitive  isses — with- 
out engaging  in  prolonged  litigation  over  related  issues  at  the  jurisdictional  phase? 

With  regard  to  the  issue  of  principle,  the  reasons  that  led  the  Working  Group  to 
support  renewal  of  U.S.  acceptance  of  the  Court's  compulsory  jurisdiction  cut 
against  the  exclusion  of  national  security,  self-defense,  and  use  of  force  issues. 
Extraterritorial  action  taken  in  the  name  of  national  security  or  self-defense  is  gov- 
erned by  international  law;  such  action  does  not  fall  within  national  discretion  or 
domestic  jurisdiction.  The  United  States  would  be  ill-served  by  an  international  law 
system  that  did  not  seek  to  subject  the  use  of  force  to  the  discipline  of  law.  Here, 
as  elsewhere,  effectiveness  in  the  rule  of  law  requires  access  to  adjudication.  In  the 
long-run  the  interests  of  all  states  are  furthered  by  bringing  the  use  of  force  within 
the  domain  of  law. 


'Proviso  (b)  excluded  from  the  Court's  compulsory  jurisdiction  "disputes  with  regard  to  mat- 
ters which  are  essentially  within  the  domestic  jurisdiction  of  the  United  States  of  America  as 
determined  by  the  United  States  of  America." 

*U.N.  Charter,  Article  2(7). 

"In  1967  the  United  States  was  unable  to  sue  Bulgaria  on  a  claim  of  wrongful  attack  against 
an  airliner  which  was  flying  over  Bulgaria  because  of  a  navigational  error,  because  Bulgaria  was 
able  to  rely  on  the  U.S.  domestic  jurisdiction  reservation.  Aerial  incident  of  27  July  1955  {United 
StaUs  V.  Bulgaria)  (1959). 


32 

As  to  practical  problems  of  litigation,  the  objective  of  a  national  security,  use  of 
force,  or  self-defense  reservation  would  be  to  secure  the  dismissal  of  the  case  at  the 
outset,  that  is,  at  a  preliminary  hearing  on  jurisdiction.  In  many  cases  this  would 
not  be  possible,  because  the  Court  would  have  to  examine  certain  merit  issues  at 
the  jurisdictional  phase  in  order  to  satisfy  itself  that  the  conditions  for  invoking  the 
reservation  were  met.  For  example,  a  reservation  that  excludes  Court  review  of  acts 
of  self-defense  would  require  a  showing  that  the  challenged  act  was  indeed  an  act 
of  self-defense.  This  would  require  both  a  presentation  of  the  facts  and  legal  argu- 
ment to  show  that  the  action  is  properly  characterized  as  self-defense.  Unless  the 
reservation  is  self-judging  ("self-defense  as  determined  by  the  United  States"),  the 
Court  would  need  to  hear  the  merits  of  the  claim  and  would  dismiss  the  case  only 
if  it  concluded  that  the  U.S.  action  was  indeed  justifled  as  an  act  of  self-defense. 
A  "national  security"  reservation  could  probably  not  satisfy  its  own  proponents  un- 
less the  determination  concerning  U.S.  security  interests  were  made  self-judging; 
but  for  the  reasons  discussed  above  concerning  the  Connally  Amendment,  the  Worx- 
ing  Group  concluded  that  self-judging  reservations  of  any  kind  should  be  avoided. 
While  some  other  proposals  might  avoid  the  self-judging  problem — for  example,  by 
leaving  it  to  the  Court  to  determine  from  the  pleadings  or  from  ascertainable  facts 
whether  the  cUspute  concerned  "force"  or  "hostilities" — we  concluded  that  the  effort 
to  formulate  an  "objective"  test  that  could  be  readily  applied  at  the  threshold  of  the 
case  was  elusive.  More  importantly,  such  an  exercise  seemed  unwarranted  in  view 
of  our  unanimous  agreement  that,  because  of  the  reciprocal  character  of  reserva- 
tions, it  is  in  the  interest  of  the  United  States  to  draw  all  reservations  to  the  Court's 
jurisdiction  as  narrowly  as  possible. 

With  regard  to  other  possible  reservations,  the  Working  Group  decided  to  rec- 
ommend three  reservations. 

First,  in  proviso  (a)  the  Working  Group  decided  to  retain  the  1946  Declaration's 
alternative  (^spute  settlement  proviso.  Under  this  proviso  the  Declaration  does  not 
apply  to  "disputes  the  solution  of  which  the  parties  shall  entrust  to  other  tribunals 
by  virtue  of  agreements  already  in  existence  or  which  may  be  concluded  in  the  fu- 
ture." 

Second,  in  proviso  (b)  the  Working  Group  decided  to  exclude  disputes  that  are 
brought  to  the  Court  pursuant  to  a  (^claration  that  was  made  only  for  the  purpose 
of  bringing  the  dispute  to  the  Court.  Such  an  exclusion  in  effect  requires  other 
states  to  accept  the  Court's  compulsory  jurisdiction  on  a  broader  basis  before  they 
may  utilize  the  U.S.  Declaration  to  bring  the  United  States  before  the  Court. 

third,  in  proviso  (c)  the  Working  Group  decided  to  exclude  disputes  relating  to 
collective  action.  In  the  judgment  of  the  Working  Group,  legal  challenges  to  collec- 
tive actions  should  require  a  broader  jurisdictional  basis  than  the  acceptance  by  the 
United  States  of  the  compulsory  jurisdiction  of  the  Court  Judicial  review  of  collec- 
tive actions  would  advance  the  rule  of  law,  but  the  Court's  review  would  be  effective 
only  if  both  the  responsible  institution  and  all  affected  states  participate  in  the  proc- 
ess. Such  a  process  would  require  both  rethinking  of  the  basis  for  collective  action 
and  amendment  of  the  Statute  of  the  Court.^ 

Finally,  the  Working  Group  decided  to  retain  the  six  months  notice  provision  of 
the  1946  Declaration,  out  to  insert  into  that  provision  a  requirement  ofreciprocity. 

Respectfully  submitted, 

James  H.  Carter, 

Chairman. 

The  Chairman.  Thank  you  very  much.  Ms.  McDougall. 

STATEMENT  OF  GAY  J.  MCDOUGALL,  EXECUTIVE  DIRECTOR, 
INTERNATIONAL  HUMAN  RIGHTS  LAW  GROUP 

Ms.  McDougall.  Thank  you,  Mr.  Chairman. 

My  name  is  Guy  McDougall.  And  I  am  the  Executive  Director  of 
the  International  Human  Rights  Law  Group  based  here  in  Wash- 
ington, DC. 

The  law  group  is  an  independent  advocacy  group  which  focuses 
on  empowering  human  rights  workers  around  the  world  and 
strengthening  Uie  progressive  development  and  universal  applica- 
tion of  international  human  rights  norms. 


•Article  (34)1  of  the  Statute  of  the  Court  provides:  "Only  states  may  be  parties  in  cases  before 
the  court." 
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In  this  work,  we  have  placed  a  high  priority  on  working  with  the 
U.S.  Senate  to  ratify  the  treaty  now  before  this  committee.  As  part 
of  our  work,  we  have  prepared  an  extensive  analysis  of  the  treaty 
obligations,  relevant  areas  of  U.S.  law  and  the  Clinton  administra- 
tion s  package. 

I  will  summarize  my  prepared  statement  and  ask  that  it,  along 
with  our  legal  analysis,  be  submitted  for  the  record. 

The  Chairman.  Without  objection. 

Ms.  McDouGALL.  I  would  like  to  thank  the  committee  for  giving 
the  law  group  the  opportunity  to  present  our  support  for  a  vote  for 
immediate  ratification  of  the  Convention  on  the  Elimination  of  All 
Forms  of  Discrimination  Against  Women. 

While  I  am  here  as  a  representative  of  the  law  group,  I  also 
speak  today  as  a  womtin,  and  as  an  activist  with  more  than  15 
years  of  experience  in  the  struggle  against  apartheid  in  South  Afri- 
ca. 

The  events  in  South  Africa  show  us  an  example  of  the  important 
road  that  the  international  community  must  and  can  play  in  the 
tragic  cases  where  national  government  not  only  failed  to  protect, 
but  actively  violate  the  rights  of  their  citizens. 

In  the  same  way  that  the  international  community  responded  to 
those  people  struggling  for  human  rights  in  South  Africa,  we  have 
a  duty  to  respona  to  the  women  throughout  the  world  for  whom 
principles  of  gender  equality  make  the  difference  between  life  and 
death. 

The  United  States  must  ratify  the  Women's  Convention  in  order 
to  play  an  effective  role  in  the  international  protection  of  women's 
rights  and  to  maintain  our  moral  and  political  authority  on  these 
issues  in  the  international  community. 

Where  government  promises  have  failed  women  and  they  came 
to  the  international  community  for  support,  we  must  be  ready  to 
respond. 

We  must  support  the  women  of  El  Salvador  who  are  laboring  to 
gain  access  to  land  so  that  they  can  stake  themselves  and  support 
their  families. 

We  must  support  the  women  of  India  whose  subordinate  eco- 
nomic role  leaves  them  vulnerable  to  domestic  violence,  and  in  the 
most  extreme  cases,  to  dowry  deaths,  murders  driven  by  a  hus- 
band's calculation  that  he  can  remarry  and  receive  a  higher  dowry. 

We  must  support  the  women  of  Romania  who  are  caught  not  only 
in  the  crisis  of  the  transition  to  market  economies,  but  lay  the  gen- 
der-based discrimination  of  being  first  laid  off  and  last  hired  in 
tight  markets. 

These  women  need  the  protections  enshrined  in  the  Women's 
Convention,  standards  of  equality  and  education,  in  rights  to  na- 
tionality for  women  and  their  children,  in  marriage,  in  political  life, 
in  employment,  in  access  to  credit  and  bank  loans  and  in  access  to 
health  care. 

These  women  need  the  promise  of  the  international  community 
to  hold  their  governments  accountable  when  their  national  authori- 
ties fail  them. 

This  treaty  is  the  cornerstone,  one  of  the  cornerstone  documents 
of  the  international  human  rights  treaty  system.  Its  guarantees  of 
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rights  are  coupled  with  a  reporting  mechanism  to  an  international 
hody  of  experts. 

Ttius  the  Convention  should  serve  as  a  responsible  and  effective 
vehicle  for  sustained  international  scrutiny  of  governments  as  they 
respond  or  fail  to  respond  to  the  struggles  of  women  around  the 
world  to  demand  their  rights  as  full  and  equal  human  beings. 

Of  course,  the  promises  of  the  Women's  Convention  are  not  im- 
mediately realized.  For  many  women  living  in  nations  whose  gov- 
ernments have  ratified,  the  premises  have  unfortunately  remained 
on  paper. 

Many  women  lack  the  power  to  mount  legal  or  other  challenges 
to  their  government's  failures  to  fulfill  their  obligations. 

But  we,  at  the  law  gjroup,  have  found  in  our  work  with  women's 
advocates  around  the  world,  that  the  Convention  has  served  impor- 
tant political  and  educational  roles. 

For  example,  in  Colombia,  women's  groups  and  their  campaign 
for  reforming  discriminatory  legislation  publicized  the  obligations 
undertaken  by  their  government  in  ratifying  the  Women's  Conven- 
tion. 

In  Bangladesh,  local  women's  groups  compiled  Eind  wrote  their 
own  version  of  the  national  report  required  under  the  Convention, 
a  kind  of  shadow  report. 

They  circulated  it  to  women  in  their  own  country  as  a  mobilizing 
tool,  and  as  well  as  they  sent  it  abroad  to  provide  additional  back- 
ground for  the  international  scrutiny  of  Bangladesh  and  its  policies 
and  practices. 

By  ratifying  this  Convention,  the  United  States  commits  itself  to 
the  growing  international  movement  to  protect  women's  human 
rights. 

The  United  States  can  add  the  strength  of  its  unique  voice  and 
its  experience  in  the  struggle  against  discrimination  here  at  home 
to  that  international  debate. 

The  United  States  could  nominate  an  expert  to  serve  on  the  com- 
mittee that  monitors  the  treaty.  We  can  participate  in  the  inter- 
national dialog  between  governments  £ind  experts  seeking  to  inter- 
pret and  elaborate  on  the  obligations  in  the  treaty. 

And  ratification  can  open  to  women  of  the  U.S.  the  opportunity 
to  participate  in  this  debate,  as  well  as  they  can  choose  to  incor- 
porate the  international  human  rights  standards  into  U.S.  policy 
debates. 

However,  it  is  in  the  context  of  the  role  of  the  treaty  in  the  Unit- 
ed States  that  the  law  group  remains  concerned  about  the  extent 
to  which  the  proposed  reservations  and  declarations  will  hinder  the 
realization  of  the  full  benefits  of  ratification  for  American  women. 

As  our  attached  legal  analysis  of  the  obligations  of  the  Women's 
Convention  and  its  impact  on  U.S.  law  makes  clear,  ratification 
without  these  limitations  would  not  jeopardize  constitutionally  pro- 
tected rights. 

Rather,  it  would  allow  the  incorporation  of  the  Convention  into 
U.S.  policy  and  practice  through  channels  appropriate  to  the  Amer- 
ican legal  and  political  system. 

We  will  continue  to  work  for  and  look  forward  to  the  time  when 
the  U.S.  will  fiilly  accept  the  guarantees  in  this  Convention  for  its 
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own  citizens.  Nonetheless,  we  remain  in  support  of  immediate  rati- 
fication. 

As  the  U.S.  prepares  to  attend  the  Fourth  World  Conference  on 
Women  in  Beijing  in  1995,  we  hope  that  the  U.S.  will  appear 
among  the  members  of  the  United  Nations  as  a  state  party  to  the 
Convention  on  the  Elimination  of  All  Forms  of  Discrimination 
Against  Women. 

Ratification  will  be  strong  evidence  of  our  commitment  to  work 
actively  in  international  venues  to  support  basic  human  rights  for 
all  women  around  the  world. 

We  commend  the  Clinton  administration  and  this  Senate  com- 
mittee for  your  leadership  in  advancing  toward  ratification.  Thank 
you. 

[The  prepared  statement  of  Ms.  McDougall  follows:] 

Prepared  Statement  of  Gay  McDougall 

Mr.  Chairman  and  Members  of  the  Committee:  My  name  is  Gay  McDougall  and 
I  am  the  Executive  Director  of  the  International  Human  Rights  Law  Group,  based 
here  in  Washington  D.C.  TTie  Law  Group  is  an  independent,  human  rights  advocacy 
group  which  focuses  on  empowering  human  rights  advocates  around  the  world  and 
strengthening  the  progressive  development  and  universal  application  of  inter- 
national human  ririits  norms.  In  our  work,  we  have  placed  a  hign  priority  on  woric- 
ing  with  the  U.S.  Senate  to  ratify  the  treaty  now  before  the  Committee.  We  have 
prepared,  through  our  Women  in  the  Law  Project  (WILP),  an  extensive  analysis  of 
the  treaty's  obligations  and  the  relevant  areas  of  U.S.  law,  which  is  attached  to  my 
testimony. 

I  would  like  to  thank  the  Committee  for  giving  the  Law  Group  the  opportunity 
to  present  its  support  for  a  vote  for  immediate  Umted  States  ratification  of  the  Con- 
vention on  the  Eilimination  of  All  Forms  of  Discrimination  against  Women  (Women's 
Convention). 

I.  WHY  THE  UNITED  STATES  SHOULD  RATIFY  THE  CONVENTION  ON  THE 
ELIMINATION  OF  ALL  FORMS  OF  DISCRIMINATION  AGAINST  WOMEN 

The  Convention  on  the  Elimination  of  All  Forms  of  Discrimination  against  Women 
is  an  international  "Bill  of  Rights"  for  women  which  over  130  nations  have  ratified.^ 
Building  on  the  recognition  of  fundamental  human  rights  and  the  essential  prohibi- 
tion of  discrimination  contained  in  the  United  Nations  Charter  itself,  the  Women's 
Convention  details  ^vemmental  obligations  to  eliminate  gender  discrimination  in 
all  areas  of  civil,  political,  economic,  social,  and  cultural  activity.  In  a  world  of  diver- 
gent cultural  values  and  beliefs,  the  adoption  and  ratification  of  the  Women's  Con- 
vention by  the  great  majority  of  the  world's  nations,  including  all  of  the  industri- 
alized democracies,  represents  a  major  achievement  of  consensus  building  and  com- 
mitment. 

The  Law  Group  strongly  believes  that  U.S.  ratification  of  the  Women  s  Convention 
will  best  serve  the  interests  of  the  United  States  on  both  domestic  and  international 
fronts.  Ratification  is  important  for  a  number  of  reasons: 

(1)  The  United  States  must  ratify  the  Women's  Convention  in  order  to  play  an 
effective  role  in  the  international  protection  of  women's  rights  and  to  maintain 
its  moral  and  political  authority  on  these  issues  in  the  international  community. 
As  a  State  Party,  the  United  States  would  be  able  to  assume  a  leadership  role 
in  promoting  more  effective  implementation  of  the  Convention. 

(2)  With  the  end  of  the  Cold  War,  the  ability  of  international  organizations, 
notably  the  United  Nations,  to  work  effectively  for  human  rights  protection  has 
significantly  increased,  and  the  United  States  should  respond  to  this  historic  op- 
portunity. Human  rights  treaties  such  as  the  Women's  Convention,  which  pro- 
vide the  central  framework  for  the  international  community  to  work  toward 
gender  equality,  will  play  an  increasingly  more  important  role  in  the  post-Cold 
War  era.  Additionally,  as  the  United  States  turns  its  attention  to  global  eco- 
nomic issues,  the  integration  of  women  into  the  global  economy  with  the  fall 
range  of  human  rights  protection  also  will  be  critically  important.  These  consid- 
erations and  the  changing  international  dynamic  make  it  imperative  that  the 


1  For  a  complete  list  of  countries  which  have  ratified,  see  attached  Annex  B. 
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United  States  ratify  the  Women's  Convention  to  demonstrate  its  commitment 
and  its  leadership  in  this  area. 

(3)  The  United  Nations  itself  is  explicitly  being  called  on  by  governments  and 
non -governmental  organizations  to  correct  its  historic  neglect  of  women's  human 
rights,  and  the  U.S.  should  play  a  role  in  this  endeavor.  The  1993  World  Con- 
ference on  Human  Rights  in  Vienna  aflirmed  the  need  to  address  gender  dis- 
crimination and  violence  against  women  as  human  rights  violations. 

(4)  The  Women's  Convention  adds  critical  gender  specific  protections  to  the 
array  of  international  treaties  which  articulate  and  protect  basic  human  rights. 
The  Convention  requires  States  Ptuties  to  take  all  appropriate  measures  to  en- 
sure that  women  can  exercise  the  fuU  ran^e  of  human  rights  on  an  equal  basis 
with  men.  It  calls  for  equality  in  family  bfe,  education,  participation  in  public 
life,  equal  access  to  health  care  and  employment,  and  equality  before  the  law. 

(5)  The  Women's  Convention  is  a  fundamental  document  which  guides  States 
Parties  and  U.N.  bodies  in  devising  and  implementing  laws  and  policies  to  pro- 
tect women's  rights.  The  Committee  on  the  Elimination  of  AU  Forms  of  Discnmi- 
nation  against  Women  (CEDAW)  (the  Committee),  consisting  of  23  independent 
experts,  elected  by  the  States  Parties,  monitors  the  implementation  of  the  Wom- 
en s  Convention  and  sets  forth  recommendations  for  its  more  effective  applica- 
tion. For  example,  the  Committee  recently  adopted  a  general  reconmien<Mition 
on  violence  against  women  which  treats  such  violence  as  a  form  of  discrimina- 
tion under  the  Women's  Convention  and  suggests  steps  that  States  Parties  can 
take  to  eliminate  it. 

Worldwide  attention  has  recently  been  focused  on  the  need  to  protect  women's 
rights,  with  condemnations  of  such  widespread  violations  as  the  rape  of  women  in 
armed  conflict — even  now  being  documented  in  the  former  Yugoslavia,  Peru,  Haiti, 
and  in  the  stories  of  the  Asian  "comfort  women";  or  the  peacetime  failures  of  govern- 
ments to  adequately  investigate  and  prosecute  rape  and  other  violence  against 
women.  Government  responses  to  these  and  other  violations  should  be  guided  by  the 
objective  of  ensuring  women  full  advancement  in  all  spheres  of  activity,  the  basic 
principle  which  underlies  the  Women's  Convention. 

President  Carter  signed  the  Women's  Convention  in  1980  and  transmitted  it  to 
the  Senate  for  its  advice  and  consent.  However,  with  the  exception  of  hearings  in 
the  Senate  Foreign  Relations  Committee  in  1990,  no  action  has  been  taken  on  the 
Convention  since  that  time  more  than  thirteen  years  ago. 

II.  THE  WOME^PS  CONVENTION  IS  COMPATIBLE  WITH  U.S. 
CONSTITUTIONAL  AND  FEDERAL  LAW 

The  Law  Group's  analysis  of  current  U.S.  law  concludes  that  there  are  no  legal 
barriers  to  ratification,  as  U.S.  law  essentially  orovides  the  structure  necessary  to 
implement  rights  guaranteed  by  the  Women's  Convention.  The  analysis  which  fol- 
lows presents  a  summary  of  the  Women's  Convention  and  relevant  U.S.  law  govern- 
ing gender  discrimination.  An  analysis  of  the  Law  Group's  conclusions  regarding  the 
Chnton  Administration's  package  of  reservations,  declarations  and  understandings 
may  found  in  Annex  A. 

A.  Summary  of  the  Women's  Convention 

The  first  Article  of  the  Women's  Convention  defines  "discrimination  against 
women"  as  any  distinction  made  on  the  basis  of  sex  which  has  the  purpose  or  effect 
of  impairing  the  recognition,  enjoyment  or  exercise  by  women  on  a  basis  of  equality 
with  men,  of  human  rights  and  fundamental  freedoms  "in  the  political,  economic, 
social,  cultural,  civil,  or  any  other  field." 

The  next  fifteen  articles  of  the  Convention  set  out  the  substantive  obligations  of 
States  Parties  to  take  "all  appropriate  measures"  to  eliminate  such  discrimination 
with  respect  to  the  eiyoyment  of  rights,  freedoms,  and  benefits  in  these  various 
fields.  These  articles  address:  a  general  obligation  to  take  measures  to  eliminate  dis- 
crimination (Article  2);  the  general  aim  oi  ensuring  women's  advancement  in  all 
fields  (Article  3);  the  nondiscriminatory  nature  of  "temporary  special  measures"  to 
accelerate  equality  (Article  4);  the  need  to  take  steps  to  modify  cultural  patterns  of 
conduct  (Article  5);  the  obligation  to  suppress  the  exploitation  of  prostitution  of 
women  (Article  6);  the  obligation  to  elimmate  discrimination  in  political  participa- 
tion of  women  (Article  7);  the  obligation  to  ensure  to  women  the  equal  opportunity 
to  participate  in  international  political  organizations  (Article  8);  the  guarantee  of 
equal  rights  to  nationality  (Article  9).  Additionally,  the  Convention  contains  the  obli- 
gation to  eliminate  discrimination  in  the  field  oi  education  (Article  10);  in  employ- 
ment (Article  11);  in  health  care  (Article  12);  and  in  access  to  economic  and  cultural 
benefits  (Article  13).  States  Parties  pledge  to  take  into  account  the  particular  prob- 
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lems  faced  bv  rural  women  (Article  14).  The  Convention  obligates  governments  to 
accord  equabty  before  the  law  (Article  15);  and  to  take  steps  to  ensure  equality  in 
marriage  and  family  life  (Article  16). 

Articles  17-30  set  forth  States'  Parties  duties  under  the  reporting  process  and  de- 
fine the  Committee's  responsibilities.  States  Parties  are  reqruired  to  submit  periodic 
reports  for  review  by  the  Committee.  The  reports  detail  tne  progress  being  made 
by  States  Ptirties  towards  achieving  the  goals  of  the  Women's  Convention. 

B.  Relevant  U.S.  Law 

Gender  discrimination  in  various  spheres  of  political,  social  and  economic  life  are 
prohibited  in  the  United  States  by  the  U.S.  Constitution,  by  federal  legislation,  and 
by  many  state  laws. 

The  Equal  Protection  Clause  of  the  Fourteenth  Amendment  is  the  principal  guar- 
antee of  the  rij^ts  of  women  to  freedom  from  gender  based  discrimination  under 
the  U.S.  Constitution.  The  Equal  Protection  Clause  has  been  applied  in  a  variety 
of  contexts  to  invalidate  laws  which  discriminate  against  women. 

Relying  upon  its  broad  authoritv  under  the  U.S^  Constitution,  the  U.S.  Congress 
also  has  adopted  legislation  prohibiting  sex  discrimination  in  manv  spheres  of  pri- 
vate activity  which  are  outside  the  reach  of  the  Equal  Protection  Clause.  This  legis- 
lation has  served  as  an  important  vehicle  for  eliminating  discrimination  against 
women  in  the  United  States. 

In  the  area  of  employment.  Title  VII  of  the  Civil  Rights  Act  of  1964  prohibits  sex 
discrimination  in  hiring  and  employment  practices  and  policies.  Title  Vll  applies  to 
private  employers  and  to  federal,  state,  and  local  governments.  The  Equal  Pay  Act, 
enacted  in  1963,  prohibits  an  employer  from  paving  employees  in  a  business  estab- 
lishment at  a  lesser  rate  than  that  at  which  the  employer  pays  employees  of  the 
opposite  sex  where  the  work  is  "equal." 

In  education,  the  Federal  Government  plays  a  central  role  in  assuring  gender 
equality  in  education  under  Title  DC  of  the  Education  Amendments  of  1972.  Exam- 
ples of  discrimination  prohibited  by  Title  DC  include  unequal  treatment  between 
sexes  with  respect  to  school  housing  or  athletic  facilities  and  programs,  maintenance 
of  sex-segregated  vocational  courses,  and  sexual  harassment  by  school  oflicieJs. 

The  Federal  Government  has  also  undertaken  initiatives  to  ensure  equal  access 
and  nondiscrimination  in  credit  and  lending  under  the  Equal  Credit  Opportunity 
Act.  In  the  area  of  housing,  the  Fair  Housing  Act  bans  all  forms  of  sex  oiscrimina- 
tion  relating  to  real  estate  and  brokerage  services,  finance,  and  the  purchase,  rental, 
construction,  maintenance,  and  repair  of  housing. 

III.  RATIFICATION  SHOULD  OCCUR  WITHOUT  RESERVATIONS, 
DECLARATIONS,  OR  UNDERSTANDINGS 

The  U.S.  can  ratify  the  Convention  without  entering  into  any  reservations,  dec- 
larations and  understandings.  While  international  treaty  law  permits  states  to 
adopt  reservations,  declarations  and  understandings  when  acceding  to  a  treaty,  re- 
sorting to  reservations  undermines  the  effectiveness  of  a  treaty,  and  may  in  some 
cases  be  justifiably  viewed  as  being  incompatible  with  the  object  and  purpose  of  the 
Convention  in  question. 

TTie  1993  World  Conference  on  Human  Rights  in  Vienna,  in  which  the  U.S.  was 
an  active  participant,  reaffirmed  that  States  should  limit  *the  extent  of  any  reserva- 
tions *  *  *  ana  regularly  review  any  reservations  with  a  view  to  withdrawing 
them."  The  World  Conference  voiced  concern  about  the  "particularly  large  number 
of  reservations  to  the  [Women's]  Convention."  The  Vienna  Declaration,  adopted  by 
the  World  (Conference  on  Human  Rights,  recognized  that  the  many  reservations,  un- 
derstandings and  declarations  to  the  Women  s  Convention  undermine  the  principle 
that  women's  human  rights  are  universal.  The  U.S.  should  ratify  the  Women's  Con- 
vention without  reservations  in  keeping  with  this  principle. 

However,  the  Clinton  Administration  has  prooosed  a  number  of  reservations,  dec- 
larations, and  understandings  as  part  of  its  pacKage  for  ratification  in  the  following 
areas: 

A.  Reservation  and  Understanding  addressing:  Private  Conduct  and  Con- 
stitutionally Protected  Rights  (Implicating  Articles  3,  5,  7,  8  and  13); 

B.  Reservation  addressing  assignments  of  women  to  combat  (Article  7); 

C.  Reservation  directed  at  the  concern  for  comparable  worth  (Article  11); 

D.  Reservation  addressing  concerns  about  paid  maternity  leave  (Article  1 
l(2Xb)); 

E.  Understanding  addressing  concerns  regarding  provision  of  free  health  care 
services  (Article  12); 

F.  Understanding  regarding  Federal-State  implementation  (all  articles); 
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G.  Declaration  regarding  the  non-self-executing  nature  of  the  treaty  (all  arti- 
cles); 
H.  Declaration  refusing  the  competence  of  the  ICJ  on  dispute  settlement. 

The  memo  that  follows  in  Annex  A  addresses  the  specific  reservations,  declara- 
tions and  understandings  proposed  by  the  Clinton  Administration  as  part  of  the 
ratification  package.  The  following  authoritative  sources  guide  our  interpretation,  in 
descending  order  of  authority:  the  plain  language  of  the  treaty  (pursuant  to  Article 
31  of  the  Vienna  Convention  on  the  Law  of  Treaties);  the  travaux  preparatoires;  the 
General  Recommendations  of  CEDAW;  the  practice  of  CEDAW  in  reviewing  State 
reports,  as  well  as  the  woric  of  other  human  rights  treaty  bodies;  and  the  views  of 
experts.  For  a  complete  analysis  of  the  Women's  Convention  and  relevant  U.S.  law, 
see  the  Law  Group's  publication,  U.S.  Ratification  of  the  Convention  on  the  Elimi- 
nation of  All  Forms  of  Discrimination  Against  Women:  An  overview  and  analysis  of 
U.S.  law  relating  to  the  obligations  of  the  Women's  Convention,  (hereinafter  Law 
Group  Analysis). 

IV.  CONCLUSION 

While  the  Law  Group  believes  that  the  reservations,  understandings  and  declara- 
tions proposed  by  the  Clinton  Administration  are  unnecessary  and  undesirable,  we 
nevertheless  strongly  support  U.S.  ratification  of  the  Women's  Convention. 

ANNEXA 

A.  PRIVATE  CONDUCT  AND  CONSTITUTIONALLY  PROTECTED  RIGHTS 

1.  The  Position  of  the  Clinton  Administration 

a.  Reservation  proposed  by  the  Clinton  Administration. — The  Clinton  Administra- 
tion is  proposing  a  reservation  to  address  those  articles  of  the  Convention  which  it 
believes,  read  in  conjunction  with  the  definition  of  "discrimination  against  women," 
may  require  that  the  United  States  take  steps  that  would  affect  private  conduct  cur- 
rently considered  beyond  the  reach  of  government  authority  under  the  Constitution. 
The  articles  in  question  are  Articles  3  and  5.  The  proposed  reservation  reads  as  fol- 
lows: 

The  Constitution  and  laws  of  the  United  States  establish  extensive  protec- 
tions against  discrimination,  reaching  all  forms  of  governmental  activity  as 
well  as  significant  areas  of  non-governmental  activity.  However,  individual 
privacy  and  freedom  from  governmental  interference  in  private  conduct  are 
also  recognized  as  among  the  fundamental  values  of  our  free  and  demo- 
cratic society.  The  United  States  understands  that  by  its  terms  the  Conven- 
tion requires  broad  regulation  of  private  conduct,  in  particular  under  arti- 
cles 3  and  5.  The  United  States  does  not  accept  any  obligation  under  the 
Convention  to  enact  legislation  or  to  take  any  other  eiction  with  respect  to 

Erivate  conduct  except  as  mandated  by  the  Constitution  and  laws  of  the 
Fnited  States. 

b.  Understanding  proposed  by  the  Clinton  Administration. — The  Clinton  Adminis- 
tration is  further  proposing  an  understanding  relating  to  freedom  of  speech,  expres- 
sion and  association  regarding  concerns  raised  by  Articles  5,  7,  8  and  13  of  the 
Women's  Convention.  TTie  understanding  is  worded  as  follows: 

ITie  Constitution  and  laws  of  the  United  States  contain  extensive  protec- 
tions of  individual  freedom  of  sjieech,  expression  £md  association.  Accord- 
ingly, the  United  States  does  not  accept  any  obligation  under  this  Conven- 
tion, in  particular  under  Articles  5,  7,  8  and  13,  to  restrict  those  rights, 
through  the  adoption  of  legislation  or  any  other  measures,  to  the  extent 
that  they  are  protected  by  the  Constitution  and  laws  of  the  United  States. 

2.  Position  of  the  Law  Group 

The  Law  Group  opposes  the  adoption  of  both  of  these  provisions.  Specifically,  we 
believe  the  reservation  to  the  Women's  Convention  is  unnecessary.  U.S.  law  already 
regulates  substantial  areas  of  private  conduct  and  the  Convention  grants  to  States 
Parties  discretion  in  adopting  specific  measures  to  implement  their  undertakings 
under  the  Convention.  Acuiitionally,  the  Law  Group  opposes  the  adoption  of  any  un- 
derstanding in  light  of  the  nature  of  the  obligations  stated  in  the  Women's  Conven- 
tion. 

Because  the  proposed  reservation  and  understanding  address  overlapping  spheres 
of  private  action,  our  analysis  addresses  all  of  the  implicated  articles. 
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3.  Analysis  of  the  Women's  Convention 

Articles  1  and  2:  The  deiinition  of  "discrimination  against  women"  contained  in 
Article  1  includes  distinctions  having  the  effect  or  purpose  of  impairing  rights  and 
freedoms  in  "political,  economic,  social,  cultural,  and  civil"  life  and  in  "any  other 
field."  Concerns  have  been  raised  that  various  articles,  read  in  combination  with  the 
Article  2  obligation  requiring  appropriate  measures  to  eliminate  "discrimination 
against  women,"  could  be  construed  to  require  regulation  of  social,  cultural,  and  civil 
activities  protected  from  government  regulation  by  the  Constitution.^  However,  the 
Convention  does  not  reauire  the  kinds  of  legislation  or  regulation  that  would  conflict 
with  U.S.  constitutional  limitations.  Rather,  the  Convention  allows  for  deference  to 
States'  Parties  margin  of  judgment  in  determining  what  are  "appropriate  measures" 
to  achieve  the  goals,  considering  what  range  of  options  are  reasonably  open  to  the 
State  Party. 

Article  3  obligates  States  Parties  to  "take  in  all  fields,  in  particular  in  the  politi- 
cal, social,  economic  and  cultural  fields,  all  appropriate  measures,  including  legisla- 
tion, to  ensure  the  full  development  and  advancement  of  women.  ♦  ♦  *"  This  Article 
merely  enumerates  the  fields  in  which  appropriate  measures  should  be  taken,  with- 
out setting  out  obligations  regarding  specific  actions  to  be  taken.  As  will  be  dis- 
cussed below,  the  Federal  Government  has  already  taken  measures  which  would  be 
considered  "appropriate"  under  the  Women's  Convention,  and  consistent  with  con- 
stitutional principles  of  noninterference  in  private  conduct,  to  eliminate  discrimina- 
tion against  women  in  all  of  these  fields. 

Article  5  requires  States  Parties  to  take  "appropriate  measures"  to  "modify  the 
social  and  cultural  patterns  of  conduct  of  men  and  women"  toward  the  goal  of  elimi- 
nating prejudices  and  practices  based  on  the  ideas  of  the  inferiority  or  superiority 
of  either  sex  or  on  stereotyped  roles.  The  Clinton  Administration  has  raised  con- 
cerns that  Article  5  may  implicate  First  Amendment  freedoms  and  other  protected 
liberties  by  obligating  the  United  States  to  impose  unconstitutional  restrictions  on 
interpersonal  conduct  and  speech  that  promotes  stereotypes.  However,  Article  5  has 
not  been  interpreted  to  require  legal  restrictions  on  the  rights  to  privacy,  associa- 
tion, and  expression. 

In  its  General  Recommendation  No.  3,  CEDAW  emphasizes  the  promotional  as- 
pects of  Article  5,  urging  States  Parties  "to  adopt  education  and  public  information 
programmes,  which  will  help  eliminate  prejudices  and  current  practices  that  hinder 
the  fiiU  operation  of  the  principle  of  the  social  equality  of  women."  ^  Similarly,  the 
reporting  guidelines  formulated  by  CEDAW  and  CEDAW's  practice  indicate  that  the 
"appropriate  measures"  contemplated  by  Article  5  include  "special  programmes  and 
information  campaigns  [and]  policy  statements  and  directives."* 

As  discussed  below,  current  federal  programs  aimed  at  promoting  gender  equality 
and  changing  traditional  views  on  gender  roles,  such  as  grants  to  schools,  artists, 
and  educational  or  cultural  groups,  certainly  fall  within  the  "appropriate  measures" 
required  by  Article  5.  With  regard  to  interpersonal  conduct,  CEDAW  has  stated  in 
General  Recommendation  No.  19  that  the  aims  of  Article  5  are  closely  linked  to  the 
elimination  of  violence  against  women.  This  General  Recommendation  further  sug- 
gests public  education  programs  as  a  measure  States  Parties  should  take  to  end 
gender-based  violence.  In  the  United  States,  public  information  programs  regarding 
domestic  violence  are  now  commonplace.  Thus,  there  is  no  obstacle  to  the  Federal 
Government  undertaking  broader  and  more  ambitious  public  education  and  informa- 
tion programs  designed  to  eradicate  cultural  stereotypes  and  promote  gender  equal- 
ity in  order  to  implement  Article  5. 

Article  7,  paragraph  (c)  obligates  States  Parties  to  take  appropriate  measures  to 
ensure  the  equal  right  of  women  to  participate  in  "non-governmental  organizations 
and  associations  concerned  with  the  public  and  political  life  of  the  country."  The 
Clinton  Administration  has  raised  concerns  that  Article  7(c)  may  be  read  to  require 
equal  access  for  women  to  purely  private  associations,  and  thus  could  require  regu- 
lation beyond  the  scope  currently  permitted  under  law.  However,  7(2)  does  not  man- 
date a  legal  response  beyond  the  obligation  to  eliminate  state-related  restrictions  on 


'While  the  Carter  AdminiBtration  expressed  general  concern  that  this  issue  may  be  raised  by 
the  Convention,  the  Bush  Administration  did  not  express  similar  concern  about  Articles  1  or 
2.  See  analysis  of  Articles  1  and  2,  infra. 

^CBDAW,  General  Recommendation  No.  3  (sixth  session,  1987),  Compilation  of  General  Com- 
ments and  General  Recommendations  Adopted  by  Human  Rights  Treaty  Bodies  at  63,  U.N.  Doc. 
HRI/GEN/1  (1992). 

*See  Zagorka  Ilic,  The  International  Convention  on  the  Elimination  of  all  Forms  of  Discrimi- 
nation against  Women,"  United  Nations  Centre  for  Human  Rights,  Manual  on  Human  Rights 
Reporting,  HR/Pub/91/1  (1991). 
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the  participation  of  women  in  private  associations;  rather,  the  actions  contemplated 
are  promotional  and  educational. 

Article  8  requires  States  Parties  to  take  appropriate  measures  to  ensure  women 
equal  Ojpportunity  to,  inter  alia,  participate  in  the  work  of  international  organiza- 
tions. Ilie  Clinton  Administration's  proposed  understanding  on  freedom  of  associa- 
tion is  directed  in  part  to  this  clause  to  address  concerns  that  international  organi- 
zations include  private  organizations  that  are  beyond  the  reach  of  the  Federal  Gov- 
ernment. However,  nothing  in  either  the  ne^tiating  history  or  the  practice  of 
CEDAW  indicates  that  international  organizations  refer  to  anything  but  intergov- 
ernmental organizations. 

Article  13  requires  States  Parties  to  eliminate  discrimination  affecting  the  rights 
of  women  'Ix)  participate  in  recreational  activities,  sports,  and  all  aspects  of  cultural 
life."  The  Clinton  Administration  has  raised  concerns  that  Article  13  requires  pri- 
vate oi-ganizations  and  groups  to  permit  access  to  women.  This  reqpiirement  may  be 
interpreted  as  consistent  with  U.S.  law  requiring  the  elimination  of  legal  restric- 
tions on  women's  participation  in  recreational  and  cultural  activities.  Neither  the 
negotiating  history  nor  CEDAW's  practice  suggests  that  States  Parties  must  take 
positive  legal  measures  to  ^arantee  access  to  private  organizations  involved  in  rec- 
reational or  cultural  activities. 

4.  U.S.  Law  and  Practice 

United  States  law  protects  from  government  intrusion  certain  fundamental  rights 
and  spheres  of  private  conduct  that  are  potentifilly  affected  by  various  articles  of 
the  Convention,  in  particular  Article  5.  However,  the  Federal  Government  is  able 
to,  and  in  fact  does  take  certain  measures,  of  the  type  contemplated  by  the  Conven- 
tion, within  these  fields  to  eliminate  discrimination  against  women,  including  gen- 
der stereotypes. 

a.  Education. — ^Although  States  have  traditionally  exercised  primary  responsibility 
in  education,  the  Federal  Government  plays  a  central  role  in  assuring  gender  equal- 
ity in  education  under  Title  DC.  Title  DC  provides  that  "[n]o  person  in  the  United 
States  shall,  on  the  basis  of  sex,  be  excluded  from  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination  under  any  program  or  activity  receiving 
Federal  financial  assistance  *  *  *  ."  Examples  of  discrimination  prohibited  by  Title 
DC  include  unequal  treatment  between  sexes  with  respect  to  school  housing  or  ath- 
letic facilities  and  programs,  maintenance  of  sex-segregated  vocational  or  home  eco- 
nomics courses,  sexual  harassment  by  school  officials,  and  discrimination  in  school 
ernployment. 

Because  virtually  all  U.S.  colleges  and  universities,  both  public  and  private,  and 
all  public  elementary  and  secondary  school  systems,  receive  federal  financial  assist- 
ance. Title  DC's  broad  prohibitions  against  sex  discrimination  cover  the  vast  majority 
of  American  educational  institutions.' 

The  Federal  CJovemment  has  also  established  a  variety  of  grant  programs  de- 
signed to  help  achieve  the  goals  of  Title  DC  and  gender  equality  in  education.  The 
Women's  Educational  Equity  Act,  20  U.S.C.  §3041,  et  seq.,  provides  grants  to,  and 
permits  contracts  to  be  entered  into  with,  public  agencies,  private  nonprofit  groups, 
and  individuals  working  to  improve  gender  equality  in  education  through  a  range 
of  permissible  activities.  These  activities  include  evaluating  and  developing  curric- 
ula, textbooks,  and  educational  materials;  developing  model  programs  for  teachers; 
providing  educational  activities  to  increase  opportunities  for  adult  women;  and  ex- 
panding and  improving  opportunities  for  women  in  vocational,  career,  and  physical 
education  and  educational  administration. 

The  Vocational  Education  Act,  20  U.S.C.  §  2301,  et  seq.,  assists  state-administered 
programs  providing  vocational  education  to  single  parents,  displaced  homemakers, 
ana  single  pregnant  women,  and  authorizes  grants  to  regioneil  model  skilled  trade 
schools  that  improve  access  to  women. 

Other  programs  provide  assistance  to  schools  to  support  continuing  education  for 
"non-traoitional  students,"  including  adults  whose  sex  or  personal  status  (such  as 
marital  status  or  responsibilities  with  regard  to  dependent  children)  is  a  barrier  to 
educational  participation,  and  for  programs  designed  to  increase  women's  participa- 
tion in  science  and  engineering. 

b.  Protection  Against  Discrimination  in  Business,  Health  Care. — ^The  Federal  (5ov- 
emment  has  extended  prohibitions  on  sex  discrimination  into  a  broad  range  of  ac- 
tivities in  the  private  sector  through  anti-discrimination  provisions  in  numerous 
spending  and  grant  programs.  For  example,  under  the  Small  Business  Act,   15 


'See  Civil  Rights  Restoration  Act  of  1987,  Pub.  L.  100-259,  22  Stat.  403  (1987)  (applying  Title 
IX  to  all  operations  of  educational  institutions  any  part  of  which  receive  federal  financial  assist- 
ance, nullifying  Grove  City  College  v.  Bell,  465  U.S.  556  (1986)). 
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U^.C.  §631  et  seq.,  businesses  receiving  grants  may  not  discriminate  on  the  basis 
of  sex  in  employment  or  in  the  provision  of  services.  Similarly,  in  the  area  of  health 
care,  grants  to  providers  of  health  care  services  to  rural  women  are  conditioned 
upon  the  provider's  guarantee  of  non-discriminatory  practices  and  policies.® 

c.  Protection  Against  Discrimination  in  the  Domestic  Sphere. — In  addition,  U.S. 
law  currently  regulates  certain  aspects  of  private  relationships  in  ways  which  are 
consistent  with  the  aim  of  gender  equality  tnat  underlie  the  Convention.  Family  vio- 
lence, has  warranted  government  measures  affecting  family  life  to  protect  individ- 
uals from  harm.  State  laws  and  enforcement  policies  criminalizing  domestic  assault, 
rape,  other  forms  of  domestic  violence,  and  "stalking,"  and  civil  prohibitions  against 
sexual  harassment  give  effect  to  the  prohibition  of  violence  against  women  under 
Article  5  and  other  provisions  of  the  Convention.  Similarly,  government  action  af- 
fecting family  life  for  the  purposes  of  protecting  minors  has  long  been  accepted 
under  U.S.  law.  Other  interests,  such  as  securing  "recognition"  of  the  common  re- 
sponsibility of  male  and  female  parents  in  the  upbringing  and  development  of  their 
children,  have  also  been  found  to  warrant  regulation  by  federal  and  state  govern- 
ments in  the  form  of  paternal  support  laws  and  criminal  statutes  for  fathers  who 
fail  to  meet  family  supfwrt  obligations. 

d.  Protection  Against  Discrimination  in  the  Context  of  Association,  Speech  and  Re- 
ligious Institutions. — The  Constitution  protects  the  right  of  persons  to  associate  free- 
ly with  individuals  and  in  groups  of  their  choice.''  Under  the  First  Amendment  to 
the  Constitution,  the  rights  to  freedom  of  speech  and  to  exercise  one's  religion  free 
from  government  intrusion  also  are  protected.* 

However,  while  the  Constitution  commands  that  Congress  "shaU  make  no  law" 
abridging  the  fundamental  liberties  outlined  above,  none  are  in  fact  free  from  gov- 
ernment restriction.  The  U.S.  Supreme  Court  has  consistently  mainteiined  that  the 
government  may  impose  restrictions  upon  fundamental  constitutional  liberties  if  it 
can  establish  that  the  restriction  is  narrowly  tailored  to  achieve  a  "compelling  gov- 
ernment interest." 

The  Supreme  Court  has  generally  held  that  the  right  to  free  expression  prohibits 
government  attempts  to  regulate  the  content  of  speech.  It  recently  invalidated  an 
attempt  by  one  municipal  government  to  prohibit  "hate  speech"  directed  at  others 
on  the  basis  of,  among  other  things,  gender.'  The  Court  has  recognized  that  the  gov- 
ernment may  constitutionally  prohibit  the  dissemination  of  obscene  material,  i** 
However,  in  American  Booksellers  Ass'n  v.  Hudnut,^^  the  Court  held  that  a  city  ordi- 
nance providing  civil  remedies  to  women  against  pomographers  could  not  withstand 
Constitutional  scrutiny  in  light  of  the  booksellers'  First  Amendment  right  to  dis- 
seminate publications  that  are  not  obscene,  but  that  may  nevertheless  further  the 
dejn'adation  of  or  even  lead  to  violence  against  women. 

Tlie  Supreme  Court  has  specificjdly  addressed  the  clash  between  government  ef- 
forts to  promote  ecjuality  of  access  and  respect  for  women  with  these  other  fun- 
damental freedoms  in  other  contexts  in  which  they  clearly  establish  that  the  govern- 
ment has  a  "compelling  interest"  in  eradicating  discrimination  against  women. 

Accordingly,  laws  requiring  women's  access  to  certain  private  associations  have 
been  upheld  as  a  permissible  restriction  upon  the  right  of  association,  at  least  where 
the  association  is  large,  unselective  in  its  membership,  and  where  the  participation 
of  women  would  not  interfere  with  the  expressive  purposes  of  the  association. ^^2 
Similarly,  while  courts  have  upheld  federal  law  prohibiting  religious  institutions 
from  discrimination  on  the  basis  of  sex  in  employment,^'  courts  have  ruled  that  the 
law  permissibly  applies  only  to  the  church's  secular  employment  functions.^'* 

5.  Conclusion  of  the  Law  Group 

Although  the  Law  Group  believes  any  limitation  to  be  unnecessary,  the  Law 
Group  would  not  oppose  an  understanding  worded  generally  as: 


"See  42  U.S.C.  5§292d,  295j. 

'See  Roberts  v.  United  States  Jaycees,  468  U.S.  609  (1984). 

8/i.AV.,  Petitioner  v.  City  of  St.  Paul,  112  S.Ct  2538  (1992);  WUconsin  v.  Yoder,  406  U.S. 
205  (1972). 

»R.AV.,  Petitioner  v.  City  <^St.  Paul,  112  S.Ct.  2538,  supra  note  8. 

">See  MilUr  v.  California,  413  U.S.  15  (1973). 

"771  F.2d  323  (7th  Cir.  1985),  affd.  mem.,  475  U.S.  1001  (1986). 

"See  Bd.  of  Directors  of  Rotary  Infl  v.  Rotary  Club  of  Duarte,  481  U.S.  537  (1987):  Roberts 
V.  United  StaUs  Jaycees,  468  U.S.  609  (1984);  HUhon  v.  King  &  Spalding,  467  U.S.  69,  77 
(1984). 

13  See  42  U.S.C.  52000e-l. 

^*See,  e.g.,  Raybum  v.  General  Conf  of  Seventh-Day  Adventists,  772  F.2d  1164  (4th  Cir.  1985), 
ceH.  denUd,  478  U.S.  1020  (1986). 
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Althou^  the  Constitution  and  laws  of  the  United  States  estabUsh  extensive 
protections  against  fl[ender-based  discrimination  that  reach  significant  areas 
if  non-governmental  activity,  the  right  of  persons  to  conduct  their  lives  free 
from  arbitrary  governmental  intenerence  in  regard  to  freedom  of  speech, 
press,  association  and  religion  are  also  recognized  among  the  fundamental 
values  that  shape  our  free  and  democratic  society.  Additionally,  the  Con- 
stitution and  laws  of  the  United  States  shield  substantial  areas  of  individ- 
ual privacy  from  governmental  regulation:  The  United  States  therefore  un- 
derstands that  its  obligations  under  Articles  3,  5,  7  and  13  will  be  imple- 
mented with  due  regara  for  the  rights  of  speech,  press,  association,  religion 
or  individual  privacy  protected  by  the  Constitution  of  the  United  States. 

B.  WOMEN  IN  COMBAT 

1.  Position  of  the  Clinton  Administration 

The  Clinton  Administration  is  proposing  a  reservation  to  Article  7  of  the  Women's 
Convention  concerning  women  in  combat  which  reads: 

Under  current  US.  law  and  practice,  women  are  permitted  to  volunteer  for 
military  service  without  restriction,  and  women  in  fact  serve  in  all  U.S. 
armed  services,  including  in  combat  positions.  However,  the  United  States 
does  not  accept  an  obligation  under  the  Convention  to  assign  women  to  all 
military  units  and  positions  which  may  require  engagement  in  direct  com- 
bat. 

The  relevant  portion  of  Article  7  states  that: 
States  Parties  *  *  *  shall  ensure  to  women,  on  equal  terms  with  men,  the 
right:  (b)  To  *  *  *  perform  all  public  functions  at  all  levels  of  govern- 
ment. *  *  * 

2.  Position  of  the  Law  Group 

The  Law  Group  opposes  the  adoption  of  the  proposed  reservation.  A  reservation 
is  unnecessary  in  light  of  the  negotiating  history  oi  the  Convention,  the  subsequent 
development  of  the  Convention's  jurisprudence  by  CEDAW,  and  the  current  state 
of  U.S.  law  on  the  subject. 

3.  Analysis  of  the  Women's  Convention:  Negotiating  History  and  Current  Practice 

Nothing  in  the  plain  language  of  Article  7  directly  implicates  the  right  of  women 
to  participate  in  military  service  at  the  level  of  combat.  Nor  does  the  negotiating 
history  of  the  Convention  indicate  that  the  drafting  parties  had  this  intention.  Aus- 
tria was  concerned  that  this  "subparagraph  could  provide  grounds  for  drafting 
women  for  military  service"  and  suggested  that  it  might  reserve  to  that  effect,  but 
no  ftirther  discussion  ensued. 

In  reviewing  the  repwrts  of  States  Parties,  the  extent  of  the  Committee's  question- 
ing regarding  military  service  has  been  Umited  to  a  general  inquiry  as  to  the  role 
of  women  in  the  armed  forces.*** 

4.  U.S.  Law  and  Practice 

a.  Current  Law. — The  United  States  has  moved  repeatedly  to  lift  legal  restrictions 
on  women's  assignments  within  the  armed  services  and  is  continuing  to  examine  the 
remaining  restrictions  to  remove  them. 

Following  the  earlier  repeal  by  Congress  in  1991  of  the  law  that  prohibited  women 
from  being  assigned  to  combat  aircraft.  Secretary  Aspin  last  year  also  directed  the 
Secretaries  of  the  various  branches  of  the  armed  services  to  implement  this  man- 
date bv  permitting  women  to  compete  for  assignments  in  aircraft,  including  combat 
aircraft.*^  At  the  same  time.  Secretary  Aspin  also  created  an  Implementation  Com- 
mittee to  ensure  that  the  policy  of  opening  military  assignments  to  women  is  ap- 
plied consistently;  and  to  review  the  armed  services  parental  and  family  policies; 
pregnancy  and  deployability  policies;  and  the  "Risk  Rule."  In  addition.  Congress  last 
year  enacted  reforms  proposed  by  the  Clinton  Administration  that  repealed  the  pro- 
hibition on  assignments  for  women  on  Navy  vessels  or  in  Navy  aircraft  that  are  en- 
gaged in  combat  missions.*'^ 


"See,  e.g..  CEDAW,  4th.  Seas.,  49th  mtg.,  1985,  reprinUd  in  1  The  Work  of  CEDAW.  at  564 
(Bulgaria);  CEDAW,  2nd.  Sees.,  15th  mtg.,  1983,  reprinted  in  1  The  Work  of  Cedaw.  at  103, 
(Byelorussian  Soviet  Socialist  Republic). 

^'See  Memorandum,  U.S.  Secretary  of  Defense  Les  Aspin,  "Policy  On  the  Assignment  of 
Women  In  the  Armed  Forces"  (April  28,  1993). 

"Sec  1994  Defense  Authorization  Act,  Pub.  L.  103-160,  Div.  A,  Title  V,  § 541(a)  (repealing 
lOU.S.C.  §6015). 
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This  year,  Defense  Secretary  Les  Aspin  rescinded  the  socalled  "Risk  Rule"  that 

firohibited  women  from  assignments  with  risky  noncombat  units,  and  adopted  the 
irst  uniform  definition  of  the  narrow  limitations  against  women  engaged  m  direct 
ground  combat.^*  Women  are  excluded  only  from  service  in  combat  units  engaged 
in  combat  "on  the  ground  with  individual  or  crew-served  weapons,  while  being  ex- 
posed to  hostile  ftre  and  to  a  high  probability  of  direct  physical  contact  with  the  nos- 
tile  force's  personnel."  !• 

b.  U.S.  Practice  under  Convention  on  Political  Rights  of  Women. — ^Almost  20  years 
ago,  at  a  time  when  restrictions  upon  women's  assignments  in  the  U.S.  military 
were  far  greater  than  today,  the  United  States  ratified,  without  reservation,  another 
multilateral  treaty  which  contained  language  virtually  identical  to  the  pertinent 
provisions  of  Article  7(b)  of  the  Women's  Convention.^" 

C.  COMPARABLE  WORTH 

1.  Position  of  the  Clinton  Administration 

The  Clinton  Administration  has  proposed  a  reservation  to  Article  11  because  of 
its  concern  that  this  article  mandates  a  legal  cause  of  action  based  on  comparable 
worth.  The  proposed  reservation  reads: 

U.S.  law  provides  strong  protections  against  gender  discrimination  in  the 
area  of  remuneration,  including  the  right  to  equal  pay  for  equal  work  in 
jobs  that  are  substantially  similar.  However,  the  United  States  does  not  ac- 
cept any  obligation  under  this  Convention  to  enact  legislation  establishing 
the  doctrine  of  comparable  worth  as  that  term  is  uncferstood  in  U.S.  prac- 
tice. 

2.  Position  of  the  Law  Group 

The  Law  Group  opposes  such  a  reservation  as  unnecessary  in  light  of  the  reality 
of  the  language  of  the  Convention  and  CEDAWs  practice.^i 

3.  Analysis  of  the  Women's  Convention:  Two  Critical  Themes 

A  central  goal  of  Article  11  of  the  Convention  is  to  achieve  a  society  in  which  the 
work  of  men  and  women  are  ecrually  valued.  While  the  Committee  encourages 
States  Parties  to  realize  this  ideal  through  a  variety  of  methods,  it  does  not  inter- 
pret Article  11  as  requiring  States  Parties  to  ensure  legal  remedies  based  on  com- 
parable worth  theories.  The  Committee's  work  regarding  this  article  promotes  two 
themes  pertinent  to  equal  pay  for  work  of  equal  value:  (1)  equal  remuneration  for 
identical  work,  and  (2)  elimination  of  the  discriminatory  effects  that  sex-segregated 
industries  create. 

a.  Equal  Pay  for  Equal  (Identical)  Work — i.  Analysis  of  the  Women's  Convention. — 
The  Convention  requires  that  States  Parties  take  appropriate  measures  to  ensure 
that  employees  of  both  sexes  are  remunerated  equally  lor  identical  work. 

a.  U.S.  Law  and  Practice. — U.S.  law  presents  no  barriers  to  full  acceptance  of  the 
obligations  established  in  Article  11(2).  The  right  to  "equal  remuneration"  is  con- 
tained in  the  Ekpial  Pay  Act  of  1963^  providing  in  pertinent  part  that 

No  employer  ♦  *  ♦  shall  discriminate  ♦  *  *  between  employees  on  the  basis 
of  sex  by  paying  wages  to  employees  *  *  *  for  eaual  work  on  jobs  the  per- 
formance of  which  requires  equal  skill,  effort,  ana  responsibility,  and  which 


i"Se«  Memorandum,  U.S.  Secretary  of  Defense  Les  Aspin,  "Direct  Ground  Combat  Definition 
and  Assignment  Rule"  (January  13,  1994).  Under  Secretaiy  Aspin's  1994  directive,  the  only  re- 
maining exceptions  to  the  general  policy  of  opening  all  military  assignments  to  women  are  the 
following: 

1.  Units  engaged  in  direct  combat  on  the  ground  or  which  are  required  to  remain  together 
with  such  units; 

2.  Units  engaged  in  long  range  reconnaissance  operations  and  Special  Operations  Forces 
missions; 

3.  Assignments  where  physical  requirements  are  prohibitive;  and 

4.  Assignments  where  the  costs  of  appropriate  berthing  and  privacy  arrangements  are 
prohibitive. 

»  Under  Article  III  of  the  1953  Convention  on  the  Political  Rights  of  Women  (CPRW),  which 
the  United  States  ratified  on  July  7,  1976,  parties  agree  that  women  shall  be  entitled  to  "hold 
public  office  and  to  exercise  all  public  functions  *  ♦  ♦  on  equal  terms  with  men,  without  any 
discrimination."  Convention  on  the  Political  Rights  of  Women,  July  7,  1976,  art  III,  27  U.S.T. 
1909,  1976. 

'^The  status  of  comparable  worth  concepts  as  the  basis  of  a  cause  of  action  or  other  anti- 
discrimination action  continues  to  be  in  flux,  as  the  20  July  1994  introduction  of  H.R  4803  the 
"Fair  Pay  Act"  indicates.  This  flux  and  the  lack  of  clarity  regarding  the  Administration's  concern 
about  the  fundamental  l^al  obstacle  to  ll(2Xd)  make  a  reservation  particularly  inappropriate. 

»Pub.  L.  88-38,  77  Stat  56  (codified  at  29  U.S.C.  §206(dXl)). 
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are  performed  under  similar  working  conditions,  except  where  such  pay- 
ment is  made  pursuant  to  (i)  a  seniority  sjrstem;  (ii)  a  merit  system;  (iii) 
a  system  which  measures  earnings  by  quantity  or  quality  of  production;  or 
(iv)  a  differential  based  on  any  other  factor  other  than  sex.^^ 

Moreover,  the  Supreme  Court  has  held  that  sex-based  wage  discrimination  claims 
may  be  brought  under  Title  VII — even  where  no  member  oT  the  opposite  sex  holds 
an  equal  but  higher  paying  job — provided  that  the  challenged  wage  is  not  exempted 
by  the  four  affirmative  defenses  set  forth  in  the  Equal  Pay  Act.** 

b.  Tfie  Elimination  of  Sex-Segregated  Industries — i.  Analysis  of  the  Women's  Con- 
vention: Negotiating  History  and  Current  Practice. — In  order  to  remedy  the  situation 
of  low  wages  in  "traditionally  female"  occupations,  the  Committee  has  begun  to  ar- 
ticulate the  elements  of  a  remuneration  system  that  accurately  reflects  job  require- 
ments, without  mandating  States  to  create  speciflc  legal  cause  of  action  based  on 
comparable  worth.  Establishing  wage  ptirity  is  viewed  as  a  progressive  obligation  to 
take  steps,  beginning  with  the  compiling  of  information  on  men  and  women  in  dif- 
ferent sectors.  This  information  should  include  the  level  of  skill,  quantity  and  qual- 
ity of  work  performed,  and  the  degree  of  arduousness  and  responsibility  that  each 
job  entails,  among  other  considerations.  The  Conmittee  genersdly  favors  the  estab- 
lishment of  job  evaluation  criteria  based  on  this  information  and  put  into  practice 
through  State  chosen  means.  In  drafting  this  article,  the  U.N.  Member  States  recog- 
nized the  goal  of  wage  parity,  but  decided  to  encourage  it  as  an  aim  to  be  achieved 
over  time.  Establishing  wage  parity  is  thus  viewed  as  a  progressive  obligation  to 
take  steps  to  achieve  the  goals  of  the  Convention. 

In  its  General  Recommendation  No.  13,  the  Committee  stated  that  "even  though 
the  principle  of  equal  remuneration  for  work  of  equal  value  has  been  accepted  in 
the  legislation  of  many  countries,  more  remains  to  be  done  to  ensure  the  application 
of  that  principle  in  practice,  in  order  to  overcome  the  gender-segregation  in  the 
labour  market."^  The  Committee  indicated  that  its  concerns  center  on  the  obstacles 
to  women's  entry  into  "traditionally  male"  professions  and  into  occupations  neces- 
sitating advanced  skills  for  greater  compensation. 

While  the  Committee  has  generally  encouraged  some  form  of  State  Party  action 
to  eliminate  sex-segregation,  they  recognize  the  need  to  defer  to  each  State  Party 
regarding  the  means  to  best  accomplish  this  goal.  As  demonstrated  by  General  Rec- 
ommendation No.  5,  the  Committee  views  the  obligation  to  take  "appropriate  meas- 
ures" under  Article  11  as  satisfied  by  the  implementation  of  temporary  special 
measures,  including  "positive  action,  preferential  treatment  or  quota  systems  to  ad- 
vance women's  integration  into  *  *  *  employment."  ^e  The  Conunittee  has  sup- 
ported, for  example,  the  use  of  vocational  training.^'  numerical  Koals,^^  and  the  in- 
troduction of  "equality  officers  in  unemployment  agencies  to  break  through  tradition 
and  to  overcome  stereotypical  thinking.  ^ 

In  its  General  Reconunendation  No.  13  and  a  CEDAW  commentary  to  the  Conven- 
tion, called  "the  Compendium,"  ^he  Committee  suggests  that  States  Parties  study 
and  develop  "^ob  evaluation  systems  based  on  gender-neutral  criteria."  ^i  The  Com- 
pendium states  that  this  method  is  designed  to  provide  an  additional  means  of 


"29  U.S.C.  §206(lXd)  (1988)  (emphasis  added). 

^County  of  Washington  v.  Gunther,  462  U.S.  161,  171,  180-81  (1981).  However,  the  Equal 
Pay  Act  does  not  apply  to  employers  who  are  not  subject  to  the  Fair  Labor  Standards  Act  of 
1938.  See,  52  Stat  1062  (codified  as  amended  at  29  U.S.C.  sec.  201,  et  seq.).  This  would  include 
employers  not  "engaged  in  commerce"  and  small,  family-run  businesses.  29  U.S.C.  Sees.  203(s) 
(1988  &  Supp.  1989). 

*"  CEDAW  General  Recommendation  No.  13,  (eighth  session,  1989),  Compilation  of  General 
Comments  and  General  Recommendations  Adopted  by  Human  Rights  Treaty  Bodies  at  68-69, 
U.N.  Doc.  HRI/GENI/1  (1992)  (emphasis  added). 

"CEDAW  General  Recommendation  No.  5  (seventh  session,  1988),  Compilation  of  General 
Comments  and  General  Recommendations  Adopted  by  Human  Rights  Treaty  Bodies,  at  63,  U.N. 
Doc.  HRI/GEN/1  (1992). 

'"See  e.g.,  CEDAW,  3rd.  Seas.,  3l8t  mtg.,  1984,  reprinted  in  1  The  Work  of  CEDAW,  at  321 
(Hungary). 

a«U.N.  GAOR,  CEDAW,  7th  Sess.,  at  4,  U.N.  Doc.  CEDAW/C/L.3/Add.5  (Japan)  (microfiche). 

»See.  e.g.,  U.N.  GAOR.  CEDAW,  11th  Sess.,  at  11,  U.N.  Doc.  CEDAW/C/1992/L.l/Add.8 
(1992)  (Czechoslovakia)  (microfiche);  CEDAW,  4th  Seas.,  1985,  reprinted  in  1  The  Work  of 
CEDAW.  at  545  (Canada). 

^Contribution  of  the  Committee  to  International  Conferences:  Outline  of  the  Compendium  on 
the  Implementation  of  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimination  against 
Women:  Report  by  the  Secretariat,  U.N.  GAOR,  CEDAW,  13th  Sess.,  at  6,  U.N.  Doc.  CEDAWIC/ 
1994/7  (1994)  (hereinafter,  "Compendium"). 
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"overcomling]  the  gender-segregation  in  the  labour  market,"**  by  facilitating  the 
comparison  of  different  jobs  in  miich  women  or  men  "presently  predominate."**^ 

The  Committee's  concerns  over  wage  parity  do  not  necessitate  recognition  of  a 
cause  of  action  based  on  a  comparable  worth  theory.  Rather,  the  Committee  encour- 
ages the  establishment  of  job  evaluation  criteria  aa  a  means  of  studying  the  employ- 
ment situation  of  women  in  society,  so  that  governments  may  then  take  appropriate 
measures  to  enhance  the  position  of  women.  Such  measures  may  include  vocational 
training,  encouraging  men  and  women  to  enter  nontraditional  occupations,  and  edu- 
cational programming  to  end  stereotyping.** 

ii.  U.S.  Law  and  Practice. — ^At  present,  the  legal  theory  of  comparable  worth  has 
not  been  uniformly  accepted  as  such  by  U.S.  courts  or  the  Congress.  The  legislative 
history  of  the  Equal  Pay  Act  indicates  that  Congress  has  previously  rejected  pro- 
posed amendments  that  would  have  proscribed  lower  wages  for  comparable  woric, 
choosing  instead  to  limit  the  parameters  of  the  Act  to  equal  pay  for  equal  work.*" 

However,  in  the  decade  following  the  Supreme  Court's  decision  in  Gunther,  which 
allowed  sex -based  wage  discrimination  claims  to  be  brought  under  Title  VII,  a  num- 
ber of  federal  circuit  courts  have  grappled  with  the  application  of  the  theory  of  com- 
parable worth  in  cases  brought  pursuant  to  the  Equal  Pay  Act  and  Title  VII.  Al- 
though none  have  upheld  a  cause  of  action  based  on  that  theory,  these  courts  have 
not  categorically  rejected  the  comparable  worth  analysis.  Rather,  some  courts  have 
concluded  that  the  use  of  comparaole  worth  statistics  to  demonstrate  that  jobs  tradi- 
tionally held  by  women  were  paid  at  a  lower  rate  than  those  held  by  men  may  be 
suflicient  to  state  a  claim  under  Title  VII  or  the  Equal  Pay  Act  if  there  is  also  proof 
of  job  exclusion  or  intentional  discrimination  on  the  basis  of  sex.*® 

In  Davidson,  the  Seventh  Circuit  reasoned  that  "if  [an  employer]  does  not  dis- 
criminate on  racial  or  other  forbidden  grounds  [such  as  sex]  but  merely  pays  each 
worker  what  that  worker  is  worth  in  the  market,  [the  employer]  is  not  guilty  of  dis- 
crimination."*"' Similarly,  in  Madison  Community,  the  court  reiterated  that  com- 
parable worth  is  not  actionable  under  Title  VII,  but  emphasized  that  an  employer 
who  pays  a  woman  a  lesser  wage,  "knowing  that  a  particular  job  is  predominantly 
(or  entu^ly)  occupied  by  women,  and  wanting  to  pay  women  less,"  will  be  liable 
under  Title  VII,  even  if  the  women  are  doing  a  dinerent  kind  of  work  than  the 
men."*« 

4.  Conclusion  of  the  Law  Group 

These  cases  suggest  that  ratification  of  the  Convention  without  a  reservation  to 
paragraph  1(d)  would  not  necessarily  require  the  passage  of  "comparable  worth"  leg- 
islation such  as  that  previously  rejected  by  Congress.  To  the  contrary,  Madison 
Community  contemplates  that  gender-based  discrimination  with  respect  to  the  set- 
ting of  wages  will  not  be  tolerated  under  federal  law  where  the  employer  knows  that 
a  field  is  primarily  occupied  by  women  and  hopes  to  pay  women  lower  wages. 

D.  PAID  MATERNITY  LEAVE 

1.  Position  of  the  Clinton  Administration 

The  Clinton  Administration  has  proposed  a  reservation  to  Article  1  l(2Xb)  con- 
cerning the  issue  of  maternity  leave  with  pay.  The  proposed  reservation  reads: 
Current  U.S.  law  contains  substantial  provisions  for  maternity  leave  in 
many  employment  situations  but  does  not  require  paid  maternity  leave. 
Therefore,  the  United  States  does  not  accept  an  obligation  under  Article 
ll(2Xb)  to  introduce  maternity  leave  with  pay  or  witn  comparable  social 
benefits  without  loss  or  former  employment,  seniority  or  social  allowances. 


«7d. 

33 /d. 

3*  See,  e.g.,  General  Recommendation  No.  13,  supra  note  25  (supporting  government  efTorts  to 
encourage  "collective  agreements,  where  they  apply,  to  ensure  the  application  of  the  principle 
of  equal  remuneration  for  work  of  equal  value"). 

"See  109  Cong.  Rec.  9197-9208  (Remarks  of  Rep.  Goodell),  9196  (Remarks  of  Rep. 
Frelinghuysen),  9197-98  (Remarks  of  Reps.  Griffin  and  Thompson)  (1963). 

3"  See,  e.g.,  Davidson  v.  Board  of  Governors  of  State  Colleges  &  Universities  for  Western  Illinois 
University,  920  F.2d  441,  446  (7th  Cir.  1990);  EEOC  v.  Madison  Community  Unit  School  Dist 
No.  12,  818  F.2d  577,  587-88  (7th  Cir.  1987). 

s'/d.  at  446  (citing  Am.  Nurses'  Ass'n  v.  IlUnois,  783  F.2d  716,  720-21  (7th  Cir.  1986);  Am 
Fed'n  of  State,  County  &  Mun.  Employees  v.  Washington,  770  F.2d  1401,  1408  (9th  Cir.  1985>, 
Spaulding  v.  University  of  Washington,  740  F.2d  686,  706-07  (9th  Cir.  1984);  Lemons  v.  City 
&  County  of  Denver,  620  F.2d  228  (10th  Cir.  1980);  and  ChrisUnsen  v.  Iowa,  563  F.2d  353  (8th 
Cir.  1977)). 

»Id.  at  688  (citing  Gunther,  462  U.S.  at  101)  (emphasis  added). 
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2.  Position  of  the  Law  Group 

The  Law  Group  opposes  this  reservation  as  unnecessarv  in  light  of  the  plain  lan- 
guage of  the  Convention,  the  trauaux  and  the  practice  of  the  Committee. 

3.  Analysis  of  the  Convention:  Negotiating  History  and  Current  Practice 

The  plain  language  of  this  article  demonstrates  that  paiid  maternity  leave  is  not 
mandated  by  the  Convention:  the  use  of  the  directive  "to  introduce"  and  the  use  of 
the  disjunctive  "or"  in  "maternity  leave  with  pay  or  with  comparable  social  benefits." 

The  travaux  preparatoires  indicate  that  in  drafting  this  article,  two  central  issues 
were  debated.  First,  drafters  discussed  the  choice  of  terminology  to  be  used  regard- 
ing the  nature  of  the  obligation  States  Parties  would  undertake  with  respect  to  paid 
maternity  leave.  Proposals  included  "to  grant,"  "to  encourage,'  and  "to  introduce" 
paid  leave.3*  Drafters  ultimately  chose  \he  phrase  "to  introduce,"  signifying  the  in- 
cremental, or  progressive,  nature  of  the  obligation  on  States  Parties  to  comply. 

A  number  of  States,  including  the  United  States,  objected  to  a  proposed  draft  that 
stipulated  that  maternity  leave  be  paid  for  by  social  security  or  other  public  funds.*" 
Drafters  followed  the  position  of  the  United  States  in  omitting  any  reference  to  the 
source  of  funds.^^ 

Although  the  Committee  does  not  seem  to  have  discussed  directly  the  language 
of  "social  benefits,"  the  phrase  "social  benefits'*  is  commonly  understood  to  include 
state-ftinded  benefits  programs.  However  since  the  treaty's  draflers  refiised  to  re- 
quire States  to  fund  paia  maternity  leave,'*^  it  can  reasonably  be  argued  that  the 
same  conclusions  can  be  drawn  with  respect  to  social  benefits. 

4.  U.S  Law  and  Practice 

The  United  States's  legislation  and  judicial  practice  demonstrate  that  there  are 
no  legal  obstacles  to  tang  steps  to  consider  the  introduction  of  maternity  leave  with 
pay  or  other  social  benefits,  as  called  for  by  Article  ll(2Xa)  of  the  Convention. 

Last  year,  Congress,  in  the  Family  and  Medical  Leave  Act  (FMLA),^  established 
a  Commission  on  Leave  to  conduct  a  comprehensive  study  of,  among  other  things, 
"policies  that  provide  temporary  wage  replacement  during  periods  of  family  and 
medical  leave.  **  Under  the  Act,  family  leave  includes  leave  taken  for  the  birth  and 
care  of  a  child.'**  In  addition,  Congress  specifically  authorized  and  encouraged  em- 
ployers to  adopt  leave  policies  more  generous  than  those  required  by  the  Act.*® 

The  Clinton  Administration's  efforts  to  introduce  guaranteed  insurance  coverage 
for  basic  medical  services  on  a  nationwide  basis  also  is  significant  in  connection 
with  the  FMLA.  Because  the  FMLA  guarantees  the  maintenance  of  health  benefits 
and  other  employment  benefits  offered  by  employers,*''  mandatory  health  care,  to- 

f ether  with  the  Act's  requirements,  would  guarantee  leave  with  "comparable  social 
enefits"  as  contemplated  by  the  Convention.  The  efforts  of  the  Administration  and 
Congress  toward  health  care  reform  are  examples  of  "appropriate  measures"  to  in- 
troduce maternity  leave  with  social  benefits  comparable  to  pay  as  contemplated  by 
the  Convention. 

Finally,  a  number  of  states  have  in  fact  introduced  paid  leave  in  connection  with 
maternity.  In  particular,  the  states  of  California,  Hawaii,  New  Jersey,  New  York, 
and  Rhode  Island,  and  the  territory  of  Puerto  Rico,  have  adopted  temporary  disabil- 
ity insurance  programs  that  provide  paid  leave  for  periods  of  incapacitation  related 
to  pregnancy.** 

E.  FAMILY  PLANNING 

1.  Position  of  the  Clinton  Administration 

The  Clinton  Administration  has  proposed  an  understanding  restricting  the  U.S.'s 
obligations  under  Article  12.  The  proposed  understanding  reads: 

The  United  States  understands  that  Article  12  permits  States  Parties  to  de- 
termine which  health  care  services  are  appropriate  in  connection  with  fam- 


^Lars  Adam  Rehof,  Guide  to  the  Travaux  Preparatoires  of  the  United  Nations  Convention  on 
the  Elimination  of  All  Forms  of  Discrimination  Against  Women,  139-140  (1993). 

*°Id.  States  that  objected  included  India,  Indonesia  and  the  United  States. 

*^Id. 

*'See  supra  notes  38-40. 

«29U.S.C.  §§2601-54. 

*'29U.S.C.  §2632. 

«See  id.  §2612(aXlXA). 

«/d.  §2653. 

*''See  id.  §2614. 

*'See  Women's  Legal  Defense  Fund,  Research-in- Brief:  What  is  Temporary  Disability  Insur- 
ance? (1993). 
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ily  planning,  pregnancy^,  confinement  and  the  post-natal  period,  as  well  as 
when  the  provision  of  free  services  on  a  cost-free  basis. 

2.  Position  of  the  Law  Group 

The  Law  Group  opposes  the  proposed  understanding  in  light  of  both  the  plain 
meaning  of  the  treaty,  and  the  practice  of  the  Committee. 

3.  Analysis  of  the  Women's  Convention:  Negotiating  History  and  Practice 

Article  12  addresses  issues  of  access,  information  and  voluntariness  of  family 
planning,  without  mandating  specific  government  funded  services  and  without  man- 
dating the  availability  of  abortion.  The  Convention's  goals  in  Articles  12(1)  and  12(2) 
are  two-fold.  First,  this  article  aims  to  protect  women  from  discrimination  in  access 
to  health  care,  including  therefore,  discrimination  arising  from  obstacles  to  women's 
ability  to  control  their  role  in  reproduction  and  to  support  their  children.  Second, 
it  addresses  the  need  for  affirmative  measures  to  prevent  the  negative  effects  of  dis- 
crimination on  maternal  health. 

In  its  work,  CEDAW  has  applied  the  obligations  under  Article  12,  together  with 
those  under  Article  16,  to  address  concerns  arising  from  coercive  or  unsafe,  illegal 
abortions  and  maternal  deaths.*®  Thus,  the  Committee's  dialogue  with  States  Par- 
ties has  concerned  protection  of  women's  rights  to  safely  plan  parenthood. 

The  Committee  has  addressed  family  planning  services  which  might  be  within 
12(2)'8  auspices  of  "appropriate  services."  In  General  Recommendation  21,  the  Com- 
mittee noted  that  the  concern  in  Article  16(lXe)  for  women's  ability  to  choose  the 
number  and  spacing  of  their  children  implicates  the  need  for  access  to  sex  education 
and  family  planning  services,  as  provided  for  in  section  10(h)  "in  order  to  make  an 
informed  decision  alaout  safe  and  reliable  contraceptive  measures."  "^^  CEDAW  fur- 
ther explained  that  "[t]here  is  general  agreement  that  where  there  are  freely  avail- 
able appropriate  measures  for  the  voluntary  regulation  of  fertility"  the  rights  of  all 
are  benefitted.'^  This  discussion  clearly  stops  short  of  requiring  "free"  or  "govern- 
ment funded"  services,  but  focuses  on  access,  information  and  voluntariness. 

With  regard  to  the  issue  of  abortion,  nothing  in  the  plain  language  of  the  Conven- 
tion, the  travaux  preparatoires,  or  the  Committee's  practice  reveal  an  obligation  to 
provide  government-funded  abortions.  The  Committee  has  addressed  various  ques- 
tions concerning  access  to  abortion  in  its  review  of  States  Parties  reports.  Many  of 
their  questions  reveal  a  concern  that  States  report  on  the  availability  of  a  range  of 
pregnancy-related  services,  of  which  abortion  is  one,  as  indicators  of  the  obstacles 
to  women's  ability  to  fully  exercise  their  rights,  including  but  not  limited  to  their 
reproductive  functions. 

The  Committee  has  addressed  abortion  in  the  following  other  contexts:  General 
Recommendation  19,  General  Recommendation  21  and  individual  statements  of  the 
Committee  members  in  reviewing  national  reports.  Greneral  Recommendation  19  ad- 
dresses the  violations  of  Article  16  resulting  from  compulsory  abortion,  as  well  as 
the  general  concern  that  States  Parties  ensure  that  measures  are  taken  to  prevent 
coercion  in  regard  to  fertility  and  reproduction,  and  to  ensure  that  women  are  not 
forced  to  seek  unsafe  medical  procedures  such  as  illegal  abortion  because  of  lack  of 
appropriate  services  in  regard  to  fertility  control." '^  General  Recommendation  21 
states  that  "reports  have  disclosed  coercive  practices  which  have  serious  con- 
sequences for  women,  such  as  forced  pregnancies,'^  abortions  or  sterilization."** 

4.  U.S.  Law  and  Practice 

a.  Maternal  and  Child  Health. — ^The  existence  of  federal  spending  programs  to  ad- 
dress maternal  and  child  health  demonstrates  that  there  is  no  Constitutional  bar- 
rier that  would  justify  reservations  or  understandings  to  this  article. 

Congress  has  authorized  funds  for  the  distribution  of  supplemental  foods  and  nu- 
tritional education  to  "pregnant,  postpartum  and  breast  feeding  women,  infants  and 
young  children  from  families  with  inadequate  income"  through  the  Women,  Infants, 


«U.N.  GAOR.  CEDAW,  11th  Seas.,  190th  mtg.,  at  11,  U.N.  Doc.  CEDAW/C/1992/L.l/Add.l 
(1992)  (Barbados)  (microfiche).  See  also  U.N.  GAOR,  CEDAW,  11th  Sess.,  193rd  mtg.,  U.N.  Doc. 
CEDAW/C/SR.  193  (1992)  (Honduras)  (microfiche). 

"0  CEDAW  General  Recommendation  21,  (thirteenth  session,  1994). 

"Id. 

"CEDAW  General  Recommendation  No.  19  (eleventh  session,  1992),  Compilation  of  General 
Comments  and  General  Recommendations  Adopted  by  Human  Rights  Treaty  Bodies  at  74,  U.N. 
Doc.  HRI/GEN/1  (1992). 

"CEDAW  General  Reconrunendation  21,  supra  note  50. 

•*/<i,  section  (m). 
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and  Children  ("WIC")  program."  In  addition,  under  the  Maternal  and  Child  Health 
Services  Block  Grant,  Congress  has  authorized  funds  to  enable  states  to  establish 
programs  to  provide  medical  services  that  promote  prenatal,  delivery  and 
postpartum  care  for  low  income  pregnant  women."*®  While  the  US  has  admitted  that 
neither  the  WIC  nor  the  Maternal  and  Child  Health  Services  Block  Grant  is  ftinded 
at  levels  sufficient  to  provide  health  services  to  every  pregnant  woman,  infant,  and 
child  in  need  of  assistance.  Article  12(2)  imposes  a  duty  of  progressive,  not  inune- 
diate  implementation.  Their  existence  proves  that  there  is  no  Constitutional  or  other 
obstacle  to  the  U.S.  undertaking  such  measures. 

b.  Equal  Access  to  Health  Care  and  Research. — Discrimination  against  women  in 
the  delivery  of  and  access  to  health  care  services  by  state  administered  or  funded 
facilities  may  be  a  violation  of  the  14th  Amendment  to  the  U.S.  Constitution.  One 
specific  area  of  concern  has  been  the  discrimination  against  women  in  the  area  of 
health  research.  Steps  have  been  taken  this  past  year  within  the  National  Institutes 
of  Health  (NIH)  to  remedy  this  situation,  resulting  in  enhanced  emphasis  on  re- 
search in  women's  health  issues:  NIH  established  in  1990  an  Office  of  Research  on 
Women's  Hesdth;  it  has  implemented  a  $6.7  milUon  funding  program  to  increase  re- 
search, training  and  education  initiatives  related  to  women  s  nesuth.'"' 

c.  Family  Planning  Services. — U.S.  law  and  practice  pose  no  legal  obstacles  to  the 
governmental  provision  of  an  array  of  pregnancy-related  services.  The  U.S.  Social 
Security  Act  provides  that  "family  planning  services  and  supplies"  fall  within  the 
category  of  medical  services  to  be  provided  free  of  charge  to  eligible  Medicaid  recipi- 
ents.'® Under  this  provision,  federal  and  state  governments  fund  contraceptive  m- 
formation,  services  and  supplies.'^  Additional  federal  funding  is  available  through 
the  Maternal  and  Child  Health  block  grant  and  the  Social  Services  block  grant,  both 
of  the  Social  Security  Act,  and  Title  X  of  the  Public  Health  Service  Act.«> 

Under  the  Social  Security  Act,  abortion  under  certain  circumstances  is  included 
as  a  pregnancy-related  service  to  be  provided  free  of  charoe  to  those  who  meet  fed- 
eral Memcaid  criteria.  With  a  recent  change  in  the  law,  federal  funds  may  now  be 
used  to  fund  abortions  also  in  cases  of  rape  or  incest.®^ 

F.  FEDERALISM 

1.  Position  of  the  Clinton  Administration 

The  Clinton  Administration  is  proposing  an  understanding  to  address  the  obliga- 
tion of  the  federal  government  to  ensure  compliance  with  the  treaty  by  states  and 
local  units  of  the  United  States. 

Concerns  have  been  raised  with  reference  to  certain  articles  about  the  extent  to 
which  the  Convention  may  reauire  federal  regulation  of  matters  traditionally  viewed 
as  the  province  of  state  regulatory  authority .^^  Matters  traditionally  regulated  by 
states  tnat  are  addressed  by  the  Convention  include  exploitation  of  prostitution  (Ar- 
ticle 6),  education  (Article  10),  family  benefits  (Article  13),  contract  and  property 
rights  (Article  15),  and  domestic  relations  (Article  16). 

In  deciding  to  ratify  the  International  Covenant  on  Civil  and  Political  Rights  (the 
"ICCPR"),  the  Convention  Against  Torture  (the  Torture  Convention"),  and  the 
International  Convention  on  the  Elimination  of  Racial  Discrimination  (the  "Race 
Convention"),  the  U.S.  government  has  applied  progressively  less  restrictive  condi- 
tions regarding  federalism  concerns.  The  proposed  understanding  for  the  Women's 
Convention  (identical  to  that  adopted  for  the  Racial  Discrimination  Convention) 
reads: 

The  United  States  understands  that  this  Convention  shall  be  implemented 
by  the  Federal  CJovemment  to  the  extent  that  it  exercises  jurisdiction  over 
the  matters  covered  therein,  and  otherwise  by  the  state  and  local  govem- 


»42  U.S.C.  §1786(1988). 

"42  U.S.C.  §701  (Supp.  II  1990). 

■''  For  a  more  complete  analysis  of  this  issue,  see  Law  Group  Analysis,  pp.  84-90. 

"42  U.S.C.  §  1396a(10XA)  and  §  1396d(aX4XA)  (1988). 

"See.  e.g.,  Rachel  Benson  Gold  and  Daniel  Daley,  Family  Planning  Perspectives,  in  23  Public 
Funding  of  Contraceptive,  Sterilization,  and  Abortion  Services,  Fiscal  Year  1990,  No.  5,  204-211 
(Sept-OcL  1991). 

•iSee  Departments  of  Labor,  Health  and  Human  Services  (DHHS),  and  Education,  and  Relat- 
ed Agencies  Appropriations  Act,  Pub.  L.  No.  103-112,  §509  (1994).  See  also  Sally  K.  Richardson, 
Director,  DHHS  Medicaid  Bureau,  to  State  Medicaid  Directors)  Memorandum,  March  25,  1993 
and  December  28,  1993.  For  additional  discussion  of  this  issue,  see  Law  Group  Analysis,  pp. 
86-88. 

"See  New  York  v.  UniUd  States,  112  S.Ct  2408  (1992);  Garcia  v.  San  Antonio  Metropolitan 
Transit  Authority,  469  U.S.  528  (1985). 
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ments.  To  the  extent  that  state  and  local  governments  exercise  jurisdiction 
over  such  matters,  the  Federal  Government  shall,  as  necessary,  take  appro- 
priate measures  to  ensure  the  iulflllment  of  this  Convention. 

2.  Position  of  the  Law  Group 

The  Law  Group  opposes  the  adoption  of  any  understanding  on  the  federalism 
issue.  An  understanoing  is  unnecessary  in  light  of  UJ5.  constitutional  law  and  fed- 
eral anti-discrimination  law.  The  Federal  Government  possesses  broad  powers  regu- 
lating matters  addressed  by  the  articles  of  the  Convention. 

3.  Analysis  of  the  Women's  Convention:  Negotiating  History  and  Practice 

The  following  articles  are  particularly  implicated  by  the  concern  for  respect  for  the 
federal  system. 

Article  6,  which  concerns  the  suppression  of  all  forms  of  trafficking  in  women  and 
the  exploitation  of  prostitution,  would  require  the  Federal  Government  to  regulate 
trafficking  and  exploitation  of  prostitution  when  the  states  have  failed  to  do  so.  Cer- 
tain interstate  aspects  of  trafficking  are  already  covered  under  federal  law.^ 

Article  10  identifies  specific  measures  aimed  at  guaranteeing  equality  in  edu- 
cational programs  and  opportunities.  Because  the  Fetferal  GJovemment  currently  ex- 
ercises broad  authority  toward  these  ends,  existing  federal  obligations  upon  the 
states  are  consistent  with  most  of  the  provisions  of  this  article.®*  Paragraph  (c)  of 
Article  10  requires  government  action  toward  the  broader  goal  of  eliminating  sex 
stereotypes,  and  could  be  read  to  require  the  revision  of  textbooks  and  school  pro- 
grams and  the  adaption  of  teaching  methods  for  that  purpose.  While  the  regulation 
and  development  oi  textbook  content  and  educational  programs  are  currently  mat- 
ters under  state  control,  the  Federal  Government  can  and  does  take  action  to  influ- 
ence textbooks  and  curricula,  for  example  through  funding  programs.  Article  10 
would  obligate  the  Federal  government  to  ensure  that  procedures  exist  for  taking 
"appropriate  measures"  to  afiect  gender  stereotypes  contained  in  educational  mate- 
rials: in  the  U.S.  those  procedures  affecting  textbooks  and  curricula  exist  predomi- 
nately at  the  state  level. 

Paragraph  (3)  of  Article  15  would  assert  federal  authority  over  the  regulation  of 
contract  and  property  rights  for  women,  matters  generally  under  state  jurisdiction. 
However,  gender-based  distinctions  under  state  contract  law  would  likely  violate  the 
Equal  Protection  Clause,  thus  presenting  no  federalism  concerns. 

Article  16  addresses  equality  of  rights  in  domestic  affairs,  including  marriage,  di- 
vorce, and  child  custody.  Paragraph  (1),  requiring  equality  of  rights  in  these  areas, 
appears  consistent  with  existing  constitutional  obligations  upon  the  states  under  the 
Equal  Protection  Clause,  paragraph  (2)  would  assert  national  authority  over  the 
specification  of  a  minimum  age  for  marriage  and  the  requirement  of  official  registra- 
tion of  marriages.  This  is  only  a  theoretical  federalism  concern  as  all  states  cur- 
rently specify  a  minimum  age  for  marriage. 

4.  U.S.  Law  and  Practice 

It  is  important  to  recognize  that  U.S.  constitutional  law  and  federal  anti-discrimi- 
nation law  now  extend  to  many  activities  within  the  traditional  province  of  state 
government.  As  the  U.S.  Supreme  Court  recently  stated: 

The  Federal  Government  undertakes  activities  today  that  would  have  been 
unimaginable  to  the  Framers  in  two  senses;  first,  because  the  Framers 
would  not  have  conceived  that  any  government  would  conduct  such  activi- 
ties; and  second,  because  the  Framers  would  not  have  believed  that  the 
Federal  Government,  rather  than  the  States,  would  assume  such  respon- 
sibilities. Yet  the  powers  conferred  upon  the  Federal  Government  by  the 
Constitution  were  phrased  in  language  broad  enou^  to  allow  for  the  ex- 
pansion of  the  Federal  Government's  role.** 
Indeed,  Congress  has  frequently  used  its  various  enumerated  powers  to  legislate 
in  those  same  areas  of  traditional  state  concern  potentially  affected  by  the  Conven- 
tion. In  the  area  of  criminal  law,  for  example,  Congress  has  relied  upon  its  power 
over  interstate  commerce  to  outlaw  a  broad  class  of  drug  offenses  bearing  no  rela- 
tionship to  United  States  territorial  jurisdiction.^  Application  of  such  laws  to  "whol- 
ly intrastate"  conduct,  traditionally  viewed  as  the  province  of  state  criminal  jurisdic- 
tion, has  been  found  constitutional.^  Similarly,  in  the  area  of  domestic  relations, 


'^See  diBcuBsion  under  Article  6,  infra,  at  pp.  3 A. 

•*See  Title  IX  of  Education  Amendments  (f  1972,  as  amended,  20  U.S.C.  §1681. 

''New  York  v.  United  States,  112  S.Ct.  at  2418. 

''See  e.g.,  18  U.S.C.  §841. 

'■'United  StaUs  v.  Atkinson,  513  F.2d  38  (1975). 
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the  federal  Parental  Kidnapping  Prevention  Act,  reauiring  states  to  give  full  faith 
and  credit  to  custody  determinations  in  courts  of  other  states,  has  generally  been 
interpreted  to  permit  federal  court  jurisdiction  to  enforce  one  of  two  conflicting  state 
custody  orders.  In  so  holding,  numerous  federal  appellate  courts  have  determined 
that  the  traditional  "domestic  relations"  restriction  on  federal  jurisdiction  does  not 
apply  to  complaints  brought  under  the  Act.^  In  the  area  of  education,  the  Federal 
Government  nas  imposea  far-reaching  obligations  upon  the  states  to  provide  equal 
opportunity  for  women.®* 

These  examples  indicate  the  reach  of  federal  regulatory  authority  under  its  enu- 
merated powers.  In  addition,  it  has  long  been  recognized  that  the  treaty  power  en- 
ables the  Federal  Government  to  address  matters  traditionally  under  state  author- 
ity which  otherwise  would  not  be  regulated  by  Congress.'"  It  is  clear  that  federal 
regulation  under  the  treaty  power  of  matters  within  tne  traditional  province  of  state 

government,  particularly  where  Congress'  enumerated  powers  have  already  been 
eld  to  permit  some  encroachment,  does  not  necessarily  violate  the  principle  of  fed- 
eralism.^^ The  method  by  which  the  Federal  Government  chooses  to  implement  reg- 
ulatory authority  over  the  states  is,  of  course,  of  particular  importance  m  determin- 
ing whether  its  action  impermissibly  intrudes  upon  state  sovereignty .'^ 

5.  Conclusion  o/"  the  Law  Group 

Although  unnecessary,  the  Law  Group  would  not  oppose  the  insertion  of  an  Ad- 
ministration statement  in  the  record  at  the  Senate  ratification  hearing  that  the 
United  States  wiU  fulfill  its  obligations  under  the  Convention  through  means  appro- 
priate to  the  federal  system. 

G.  SELF-EXECUTION 

1.  Position  of  the  Clinton  Administration 

In  keeping  with  prior  U.S.  positions  on  the  Torture  Convention,  the  ICCPR,  and 
the  Race  Convention,  the  Clinton  Administration  has  propxjsed  a  declaration  of  non 
self-execution  to  read  as  follows: 

The  United  States  declares  that,  for  purposes  of  its  domestic  law,  the  provi- 
sions of  the  Convention  are  non  self-executing. 

2.  Position  of  the  Law  Group 

The  Law  Group  opposes  the  adoption  of  the  proposed  declaration  as  undesirable 
in  light  of  the  intent  of  the  Convention's  drafters  and  the  legal  and  political  consid- 
erations underlying  the  efTect  ^ven  to  the  doctrine  of  self-execution.  Even  if  a  dec- 
laration of  the  non  self-executmg  nature  of  the  Convention  were  adopted,  it  would 
not  absolve  the  United  States  from  its  international  obligations  under  the  Conven- 
tion or  from  its  domestic  obligations  under  Article  VI  of  the  Constitution  that  "all 
Treaties  *  *  *  shall  be  the  supreme  Law  of  the  Land.""''  The  effect  of  the  declara- 
tion in  this  respect  would  be  to  delay  the  impact  of  the  Convention  provisions  in 
the  United  States  and  to  necessitate  the  enactment  of  domestic  legislation  as  to  cer- 
tain rights  that  would  not  otherwise  be  required. 
The  Law  Group  opposes  the  declaration  for  the  following  reasons: 

(a)  Eliminating  the  non  self-executing  declaration  would  leave  it  to  the  judici- 
ary to  decide  whether  provisions  of  the  treaty  are  self-executing  or  not,  and  the 
judiciary  is  better  suited  to  that  task  than  are  the  executive  and  legislative 
branches.''*  As  in  the  construction  of  a  statute,  courts  would  give  principal 
weight  to  the  language  of  the  Convention.  For  example,  they  would  look  to  the 
wortUngs  of  the  ooligations  contained  in  the  Convention  in  their  deliberations 


"&€.  e.g..  Mickey  v.  Baxter,  800  F.2d  430  (4th  Cir.  1986);  but  see,  Rogers  v.  Piatt,  814  F.2d 
683  (D.C.  Cir.  1987)  (holding  contrary  to  most  other  federal  cinmit  courta  that  the  Act  did  not 
authorize  federal  juriBdiction  to  decide  between  conflicting  custody  orders). 

•20U.S.C.  §1681. 

■^See  Missouri  v.  Holland,  252  U.S.  416  (1920);  Geofrey  v.  Riggs,  133  U.S.  258  U.S.  (1890): 
2  Charles  Henry  Hyde,  International  Law;  Chiefly  As  Interpreted  and  Applied  By  the  United 
StaUs  12-22  (Fred  B.  Rothman  &.  Co.  1983). 

f^See  MUsouri  v.  Holland,  252  U.S.  at  432-33. 

"See  New  York  v.  UniUd  States,  112  S.Ct.  at  2419-35.  For  a  detailed  analysis  of  measures 
taken  by  the  Federal  Government  to  influence  educational  matters,  please  refer  to  the  above 
section,  pp.  3-10  on  private  conduct 

■raU.S.  CONST.,  Art  VI. 

'*  Charles  H.  Deartwrn,  III,  Comment,  The  Domestic  Legal  Effect  of  Declarations  That  Treaty 
Provisions  Are  Not  Self-Executing,"  57  Tex.  L.  Rev.  233,  237  (1979);  Massimo  Coccia,  Reserva- 
tions to  Multilateral  Treaties  on  Human  Rights.  15  CAL.  W.  INTL  LJ.  1,  40-41  (1985).  See  also 
Diggs  V.  Richardson,  565  F.2d  848,  851  (D.C.  Cir.  1976);  Aerovias  Interamericanas  de  Panama. 
S.A.  V.  Board  of  County  Commissioners.  197  F.  Supp.  230,  245  (S.D.  Fla.  1961),  rev'd  on  other 
grounds.  307  F.2d  802  (5th  Cir.  1962),  cert,  denied.  371  U.S.  961  (1963). 
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of  various  articles  self-executing  nature:  "to  ensure,"  to  "take  all  appropriate 
measures,"  to  "introduce  legislation,"  for  example,  and  would  resort,  to  legisla- 
tive history  only  to  the  extent  that  the  Convention  itself  is  ambiguous.  Where 
a  provision  were  determined  to  be  self-executing,  the  courts  would  look  to  the 
Committee's  inteiipretation  for  guidance  and  would  not  be  bound  by  it.  The 
Courts  are  alreacty  well-versed  in  adjudicating  gender  discrimination  claims 
under  the  U.S.  Constitution  and  federal  and  state  legislation.  Since  those  do- 
mestic laws  already  reflect  the  obligations  imposed  by  the  Convention,  the 
courts  are  well  suited  to  take  on  the  task  of  treaty  interpretation."'' 

(b)  Participation  of  the  U.S.  judiciary  in  the  analysis  and  interpretation  of  the 
Convention  would  provide  the  unique  opportunity  to  influence  subsequent  inter- 
pretations of  the  Convention—^  CEDAW  itself  and  in  foreign  courts. 

(c)  There  are  no  constitutional  prohibitions  against  self-executing  treaties  and, 
indeed,  some  constitutional  support  for  their  desirability.  Article  V I,  paragraph 
2  and  Article  Iv,  section  2  of  tne  Constitution  indicate  that  treaties  do  not  re- 
quire legislative  implementation  to  become  U.S.  law  enforceable  by  the  courts — 
against  the  states  as  well  as  the  federsJ  government.  Article  VL  paragraph  2 
provides  that  the  President  "shall  have  Power,  by  and  with  the  Advice  and  Con- 
sent of  the  Senate,  to  make  Treaties,  provided  two  thirds  of  the  Senators 
present  concur."  The  Supremacy  Clause  of  the  Constitution  (Article  VI,  para- 
graph 2)  provides  that: 

This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made;  under 
the  Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land; 
and  the  Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in  the 
Constitution  or  Laws  of  any  State  to  the  Contrary  notwithstanding.  (Em- 
phasis added). 

(d)  A  Declaration  of  non  self-execution  precludes  effective  and  expedient  en- 
forcement mechanism  of  international  treaties.  During  the  hearings  on  the 
ICCPR,  one  scholar  stated  that  "[t]he  effect  of  the  'non-self-executing'  declara- 
tion would  be  to  deny  (or  defer)  the  benefits  of  the  Covenant  to  persons  who 
would  otherwise  be  entitled  to  rely  on  it  in  American  courts."''®  As  discussed 
above,  the  United  States  is  a  country  with  a  clear  constitutional  framework  that 
makes  international  treaties  the  "supreme  Law  of  the  Land."""  Treaty  provi- 
sions "should  not  deprive  citizens  of  the  advantage  of  [that  mechanism].""'® 
Such  recourse  is  all  the  more  necessary  in  light  of  the  Administration's  proposal 
that  the  United  States  enter  a  reservation  on  the  role  of  the  ICJ  in  inter-state 
dispute  resolution  under  the  treaty  (see  below). 

(e)  Ratification  of  the  treaty  without  a  declaration  of  it  as  non  self-executing 
will  enhance  the  United  States'  credibility  as  a  proponent  of  human  rights  and 
will  show  the  world  that  the  United  States  is  willing  "to  practice  what  it 
preaches."''^  By  contrast,  a  blanket  provision  declaring  the  substantive  provi- 
sions of  the  Convention  "non  self-executing"  would  wrongly  imply  that  U.S.  law 
inadequately  secures  in  practice  the  rights  declared  in  the  Convention. 

H.  JURISDICTION  OF  THE  INTERNATIONAL  COURT  OF  JUSTICE 

1.  Position  of  the  Clinton  Administration 

The  Clinton  Administration  is  proposing  a  declaration  with  reference  to  Article  29 
exempting  the  United  States  from  the  jurisdiction  of  the  International  Court  of  Jus- 
tice, except  when  it  consents  on  a  case-by-case  basis. 

With  reference  to  Article  29(2),  the  United  States  declares  that  it  does  not 
consider  itself  bound  by  the  provisions  of  Article  29(1).  The  specific  consent 
of  the  United  States  to  the  jurisdiction  of  the  International  Court  of  Justice 


"There  is  no  reason  to  assume  that  American  courts  would  not  be  capable  of  acting  on  provi- 
sions of  the  Covenant  that  are  clear  and  judicially  enforceable."  See  International  Human  Rights 
Treaties:  Hearings  Before  the  Senate  Committee  on  Foreign  Relations,  96th  Cong.,  1st  Sess.  71 
(Prepared  Statement  of  John  Norton  Moore)  [hereinafter  Hearings],  at  87-88.  See  also  id.,  at 
348  (Lillich  statement)  ("We  have  a  judiciary  which,  if  not  always  informed  about  international 
law,  generally  is  well  briefed  and  eventually  in  these  cases  is  able  to  decide  whether  particular 
treaties  in  their  entirety  or  particuJar  articles  in  a  treaty  are  or  are  not  self-executing.  I  cer- 
tainly think  you  would  be  well  advised  to  leave  the  matter  up  to  U.S.  Courts.   ♦  *  *"). 

''* Hearings,  supra  note  75,  at  88  (Statement  of  Prof  Oscar  Schachter). 

"U.S.  Const,  Art  VI. 

"^Hearings,  supra  note  75,  at  89  (Schachter  statement). 

^  James  W.  Skelton,  Jr.,  The  United  States  Approach  to  Ratification  of  the  International  Cov- 
enants on  Human  Rights,  1  Hous.  J.  INTL  L.  103,  118  (1979). 
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concerning  disputes  over  the  interpretation  or  application  of  this  Conven- 
tion is  requirea  on  a  case-by-case  basis. 

2.  Position  of  the  Law  Group 

The  Law  Group  opposes  the  adoption  of  the  proposed  declaration  as  inhibitive  of 
the  important  role  played  by  the  International  Court  of  Justice  in  treaty  interpreta- 
tion. 

Under  Article  36(1)  of  the  Statute  of  the  International  Court  of  Justice,  the  Court 
has  jurisdiction  over  matters  specially  provided  for  in  treaties.  In  this  capacity,  the 
Court  has  played  an  important  role  in  the  peaceftil  settlement  of  disputes  that  arise 
from  treaty  interpretation.  Although  the  United  States  has  withdrawn  from  the 
compulsory  jurisdiction  of  the  Court  under  Article  36(2),  it  has  shown  continued  in- 
terest in  Dnnging  cases  to  the  Court  when  the  specific  treaties  call  for  the  Court 
to  have  jurisdiction.** 

ANNEX  B 

[List  of  States  that  have  signed,  ratified  or  acceded  to  the  Convention  as  at  Septemtwr  1994] 


State 


Date  of  signature 


Date  of  receipt  of  the 
instrument  of  ratification, 
accession  or  succession 


Afghanistan  

Albania 

Angola 

Antigua  and  Barbuda  ... 

Argentina  

Australia  

Austria  

Bangladesh  

Barbados  

Belarus 

Belgium 

Belize  

Benin 

Bhutan  

Bolivia 

Brazil 

Bulgaria  

Burkina  Faso 

Burundi  

Cambodia 

Cameroon 

Canada  

Cape  Verde  

Central  African  Republic 

Chile 

China  

Colombia 

Congo  

Costa  Rica  

Cote  d'lvoire 

Croatia 

Cuba  

Cyprus 

toch  Republic* 

Denmarii 

Dominica  

Dominican  Republic 

Ecuador  

Egypt  

El  Salvador  

Equatorial  Guinea 


14  August  1980  ... 
May  1994  >. 

iyjuly  1980  11.' 

17  July  1980 

17  July  1980 

24  July  igsb  ZZ. 

17  July  1980 

17  July  1980 

7  March  1990 

11  November  1981 
17  July  1980 

30  May  1980  

31  March  1981 

17  July  1980 

17  July  1980 

17  October  1980  ... 

6  June  1983  

17  July  1980 

17  July  19802  

17  July  1980 

17  July  1980 

29  July  1980 

17  July  1980 

17  July  1980 

6  March  1980 

17  July  1980 

15  September  1980 

17  July  1980 

17  July  1980 

16  July  1980 

14  November  1980 


17  September  1986  > 
1  August  1989 1 

15  July  19852 
28  July  19832 
31  March  1982  > 

6  November  1984  ^-  2 

16  October  1980 

4  February  1981  ^ 
10  July  19852 

16  May  1990 
12  March  1992 
31  August  1981 
10  May  1990 

1  February  19842 

8  February  19822 

14  October  1987 » 

9  January  1992 

15  October  1992  > 
23  August  1994 

10  December  19812 

5  December  1980' 

21  June  1991 » 

7  December  1989 
4  November  19802 
19  January  1982 
26  July  1982 

4  April  1986 

9  September  1992* 

17  July  19802 
23  July  1985 1.2 

22  February  1993* 
21  April  1983 

15  September  1980 

2  September  1982 
9  November  1981 

18  September  19812 

19  August  19812 

23  October  1984  > 


^The  United  States  has  sought  jurisdiction  of  the  International  Court  upon  specific  treaty 
provisions  in  several  cases  in  the  past  decade  including:  Case  Concerning  United  States  Diplo- 
matic and  Consular  Staff  in  Teheran,  1980  I.C.J.  3;  Case  Concerning  Delimitation  of  the  Atari- 
time  Boundary  in  the  Gulf  of  Maine  Area,  1984  I.C.J.  246;  and  Elettronica  Sicula  S.P.A.  (United 
States  of  America  v.  Italy),  International  Court  of  Justice  Contununique,  No.  87/2,  9  Fd)ruary 
1987. 


53 


ANNEX  B— Continued 

[List  of  States  that  have  signed,  ratified  or  acceded  to  the  Convention  as  at  September  1994] 


Stitt 


Date  o(  sifMture 


Date  of  i«cerp<  at  th« 
instnimerrt  of  ratif (cation, 
accaasion  of  tttcteuioa 


Estonia 

Ethiopia 

Finland 

France  

Gabon  

Gambia  

Germany 

Ghana  

Greece  

Grenada  

Guatemala  

Guinea 

Guinea-Bissau  

Guyana  

Haiti  

Honduras 

Hungary 

Iceland  

India 

Indonesia  

Iraq  

Ireland 

Israel  

Italy 

Jamaica 

Japan  

Jordan  

Kenya  

Lao  People's  Democratic  Republic 

Latvia 

Lesotho 

Liberia  

Libyan  Arab  Jamahiriya  

Lithuania 

Luxembourg 

Macedonia 

Madagascar  

Maldives 

Malawi  

Mali  

Malta 

Mauritius 

Mexico  

Mongolia  

Moldova 

Morocco 

Namibia  

Nepal 

Netheriands  

New  Zealand  

Nicaragua  

Nigeria  

Norway  

Panama 

Paraguay  

Peru 

Philippines  

Poland  

Portugal  

Republic  of  Korea  

Romania 


8  July  1980 

17  July  1980 

17  July  1980 

17  July  1980 

29  July  1980 

17  July  1980 

17  July  1980 

2  March  1982 

17  July  1980 

8  June  1981  

17  July  1980 

17  July  1980 

17  July  1980 

17  July  1980 

11  June  1980  

6  June  1980  

24  July  1980 

30  July  1980^  

29  July  1980 

17  July  1980 

17  July  1980?  

17  July  1980 

17  July  1980 

3  December  1980 2 

i7  July  1980  11. 
17  July  1980 

17  July  1980 

17  July  1980 

5  February  1985  ... 

17  July  1980?  

17  July  1980?  

17  July  1980 

17  July  1980 

17  July  1980 

23  Apnl  1984  

17  July  1980 

26  June  1980  

23  July  1981 

15  July  1980 

29  May  1980  

24  April  1980  

25  May  1983  

4  September  1980  . 


21  October  1991  > 
10  September  198F 

4  September  1986 

14  December  1983^.3 

21  January  1983 

16  April  1993 
10  July  1985  2 

2  January  1986 

7  June  1983 

30  August  1990 

12  August  1982 
9  August  1982 
23  August  1985 

17  July  1980 
20  July  1981 

3  March  1983 

22  December  1980? 

18  June  1985 

9  July  1993 

13  September  1984  ? 

13  August  1986  >■  2 

23  December  1985 '•  2 
3  October  1991? 

10  June  1985 

19  October  1984? 
25  June  1985 

20  June  1992 

9  March  1984  > 

14  August  1981 
14  April  1992' 

17  July  1984  > 

16  May  19891.2 

18  January  1994  > 
2  February  1989? 
18  January  1994* 

17  March  1989 
1  June  1993? 

12  March  1987  >■  2 

10  September  1985 

8  March  19911.2 

9  July  1984 1.  2 
23  March  1981 

20  July  1981? 
1  July  1994 1 

21  June  1993? 

23  November  1992  ■ 

22  April  1991 

23  July  1991 

10  January  19852.3 
27  October  1981 

13  June  1985 
21  May  1981 

29  October  1981 

6  April  1987 ' 

13  September  1982 

5  August  1981 

30  July  1980? 
30  July  1989 

27  December  1984? 

7  January  1982? 
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ANNEX  B— Continued 

[List  of  States  that  have  signed,  ratified  or  acceded  to  the  Convention  as  at  September  1994] 


State 


Date  of  sif  nature 


Date  of  ncaipt  at  th« 
instniment  of  ratification, 
accasaion  or  succaaaion 


Russian  Federation 

Rwanda  

Saint  Kitts  and  Nevis 

Saint  Lucia  

Saint  Vincent  and  the  Grenadines 

Samoa  

Senegal  

Seychelles  

Sierra  Leone 

Slovakia  * 

Slovenia  

Spain 

South  Africa 

Sri  Lanka  

Suriname 

Sweden 

Switzerland  

Thailand 

Togo  ,:.. 


17  July  1980 
1  May  1980  . 


29  July  1980 

21  September  1988 


17  July  1980 

29  Januaiy  1993 
17  July  1980 


7  March  1980  .... 
23  January  1987 


Trinidad  and  Tobago  

Tunisia  

Turkey 

Uganda  

Ukraine 

United  Kingdom  of  Great  Britain  and  Northern  Ireland 

United  Republic  of  Tanzania 

United  States  of  America  

Uruguay 

Venezuela 

Viet  Nam  

Yemen  

Yugoslavia  

Zaire 

Zambia 

Zimbabwe  


27  June  19852 
24  July  1980  .... 


30  July  1980  .... 
17  July  1980  .... 
22July  198F  . 
17  July  1980  .... 
17  July  1980  .... 
30  March  1981 
17  July  1980  .... 
29  July  1980  .... 


17  July  1980 
17  July  1980 
17  July  1980 


23  January  198P 
2  March  1981 
25  April  19851 

8  October  19821 

4  August  1981 1 

25  September  1992  • 

5  February  1985 

5  May  1992 1 

11  November  1988 

25  May  1993  5 

6  July  1992 

5  January  1984  ' 

5  October  1981 

1  March  1993 1 

2  July  1980 

9  August  1985 1.  2 

26  September  1983 1 

12  January  1990  ^ 
20  September  1985  ^ 
20  December  1985 
22  July  198S 

12  March  1981  ^ 

7  Apnl  19862 

20  August  1985 

9  October  1981 
2  May  19832 
17  February  19822 
30  May  1984  L  2 
26  February  1982 
17  October  1986 

21  June  1985 

13  May  1991 1 


'  Accession. 

>  Oeclaralions  or  reservations. 

)  Reservation  subsequently  withdrawn. 
*  Succession. 

>  Before  becoming  separate  States  on  1  Januaiy  1993  the  Czech  Republic  and  Skwakia  formed  part  of  Czedioslovakia,  which  had  ratified 
the  Convention  on  16  Januaiy  1982. 

[The  preprinted  overview  and  analysis  of  U.S.  law  relating  to  the  obligations  of 
the  Women's  Convention  is  in  the  committee  files.] 

The  Chairman.  Thank  you  very  much  indeed  for  your  testimony. 

I  would  like  to  ask  Ms.  Royals,  is  there  any  part  of  the  treaty 
that  she  approves  of,  or  does  she  disapprove  of  every  part? 

Ms.  Royals.  No.  I  do  not  disapprove  of  every  part.  Like  I  men- 
tioned, the  parts  that  are  good  are  already  protected  by  our  laws 
and  our  culture.  I  can  give  you  specifics,  for  example,  the  reference 
to  the  language  that  says  the  rights  of  women  to  determine  the 
number  and  spacing  of  their  children  and  the  means  to  do  so. 

This  is  outdated  language  because  the  international  community 
has  seen  that  it  is  very  important  that  it  be  considered  the  rights 
of  couples. 

That  protects  the  institution  of  marriage.  It  protects  the  proper 
reciprocity  between  the  spouses.  And  together,  they  can  decide  the 
number  and  spacing  of  their  children. 
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Otherwise,  you  can  use  that  terminology  to  wield  it  against  the 
marriage.  Also,  you  can  use  it  to  open  up,  with  the  new  tech- 
nologies, the  lack  of  protection,  the  proper  protection  of  the  child. 

The  International  Conference  on  Population  and  Development 
determined  that  children  have  a  right  to  be  brought  up  by  both 
parents  in  families. 

If  you  give  independent  rights  to  women  to  the  full  use  of  their 
reproductive  right  in  this  manner,  there  is  no  protection  for  chil- 
dren. You  will  end  up  probably  with  many,  many  more  children 
without  fathers. 

There  are  other  areas,  specifically,  in  the  ambiguous  language,  of 
the  use  of  health  care  services,  including  family  planning.  There  is 
much  that  has  grown  up  over  the  past  ten  years  to  inform  us  of 
what  the  possibility  of  those  terms  can  mean. 

Therefore,  I  would  suggest  that  before  any  further  action  is 
taken,  that  the  language  be  updated,  be  looked  into,  what  the  defi- 
nitions of  the  World  Health  Organization  for  this  terminology  are 
before  it  is  used  blindly.  It  would  be  like  throwing  a  stone  in  the 
dark. 

The  Chairman.  OK,  I  would  turn  now  to  Father  Drinan,  if  he 
has  any  reactions  or  thoughts  on  this. 

Mr.  Drinan.  Well,  may  I  say,  Mr.  Chairman,  that  I  would  like 
to  quote  the  State  Department  testimony  this  morning.  And  I  read 
from  page  31: 

CEDAW  will  not  require  abortion  on  demand.  Nothing  in  the  Convention,  and 
particularly,  nothing  in  Article  12  requires  States  Parties  to  guarantee  access  to 
abortion.  This  Convention  is  'abortion  neutral.'  Whether  or  not  abortion  should  be 
considered  as  an  appropriate  service  in  connection  with  pregnancy  is  left  to  each 
state  party  in  its  discretion. 

The  requirement  of  16.1(e)  that  States  Parties  ensure  men  and  women  the  same 
rights'  to  decide  freely  and  responsibly  on  the  number  and  spacing  of  their  children 
is  not  a  mandate  for  coercive  family  planning.  To  the  contrary,  it  is  an  obligation 
of  the  government  not  to  interfere  with  the  ability  of  women  to  make  such  personal, 
fundamental  decisions,  but  to  accord  to  them  the  basis  of  the  freedom  to  do  this  on 
the  basis  of  equality  with  men. 

And  the  witness  spoke  of  the  situation  in  China,  and  that  it 
seems  to  me  that  this  would  say  to  China,  "You  may  not  interfere 
with  the  people  who  have  conceived  or  who  do  not  want  to  con- 
ceive," that  the  coercion  that  everyone  agrees  goes  on  in  China 
would  be,  as  I  see  it,  forbidden  by  CEDAW. 

The  Chairman.  Thank  you. 

I  would  like  to  ask  Ms.  McDougall,  who  has  had  experience  in 
the  international  arena,  and  observing  also  that  the  United  States 
has  more  rights  for  women  than  many  parts  of  the  globe  would  our 
ratification  of  this  Convention — what  would  be  the  impact  on  the 
international  arena  of  our  passing  this? 

Ms.  McDougall.  Well,  first  of  all,  Mr.  Chairman,  it  would  give 
us  an  opportunity  to  play  a  political  leadership  role  in  the  inter- 
national community,  and  it  will  preserve  our  moral  authority  in  ex- 
ercising that  role. 

It  will  allow  us  to  have  the  possibility  of  having  an  expert  on  the 
committee  of  experts  and,  therefore,  to  engage  in  the  debate  which 
will  interpret  the  provisions  of  the  Convention  and  elaborate  on 
them. 
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I  think,  first  and  foremost,  it  will  allow  us  to  play  our  leadership 
role  with  no  possible  hint  of  hypocrisy,  that  this  is  a  set  of  rights 
that  we  fully  embrace  for  our  own  population. 

And  therefore,  we  go  into  the  international  community  and  lead 
by  example. 

The  Chairman.  OK  Thank  you. 

I  would  turn  now  to  Mr.  Band  and  observe  that  the  Committee 
on  the  Elimination  of  Discrimination  Against  Women  established 
by  this  Convention — ^what  is  your  assessment  of  this  committee's 
work? 

Mr.  Band.  I  think  that  the  committee  has  been  extremely  helpful 
in  interpreting  the  Convention,  in  monitoring  compliance  with  the 
Convention  and  being  a  repository  of  practices  with  respect  to 
women  around  the  world. 

And  I  would  agree  with  the  other  witnesses  that  it  would  be  very 
helpful  for  there  to  be — ^if  the  U.S.  ratifies  the  Convention,  then  it 
would  be  possible  for  there  to  be  a  U.S.  expert  on  the  committee 
to  participate  fully  in  those  important  functions. 

The  Chairman.  I  think  that  one  of  the  goals  of  the  Convention 
is  the  elimination  of  sexual  stereotypes,  prejudices.  Do  you  think 
that  this  goal  can  be  achieved  by  governments  through  legislation? 

Mr.  Band.  I  think  that  the  government  can  play  a  role.  And  in 
fact,  our  government  currently  does  play  a  role.  There  are  numer- 
ous education  bills  and  programs,  federal  education  programs  that 
fund  textbooks,  for  the  elimination  of  stereotypes  and  so  forth. 

So  there  are  several  ways  that  the  government  can  help  to  elimi- 
nate these  kinds  of  stereotypes.  Also,  simply  by  the  example  of  the 
administration  in  advancing  women  in  the  government  in  terms  of 
its  policies,  its  equal  employment  opportunity  policies,  it  can  lead 
by  example  in  that  respect  as  well,  and  thereby  end  stereotypes. 

At  the  same  time,  the  whole  point  of  having  the  first  amendment 
understanding  that  the  State  Department  has  proposed  is  that  we 
do  not  want  to  take  that  too  far  in  a  direction  that  would  violate 
the  Constitution. 

So  I  think  the  balance  proposed  by  the  package  which  would  con- 
tinue existing  Federal  programs,  try  to  eliminate  discrimination 
and  eliminate  stereotypes,  but  at  the  same  time  ensure  the  preser- 
vation of  first  amendment  rights  is  the  right  way  to  go. 

The  Chairman.  Thank  you.  Thank  you  very  much  indeed.  I 
thank  all  of  you  for  being  here  today. 

And  I  would  add  at  this  point,  that  any  additional  questions  from 
members  of  our  committee  should  be  submitted  by  5  p.m.  this 
afternoon  and  that  the  answers,  the  requests  to  submit  response  to 
written  questions  should  be  in  by  the  close  of  business  on  Wednes- 
day. That  is  tomorrow. 

We  hope  to  get  it  through  if  we  can  in  this  Congress,  but  we  are 
dependent  on  the  cooperation  of  the  committee. 

Thank  you  all  for  being  with  us  very  much  indeed. 

And  also,  the  record  has  been  kept  open  for  any  interest  groups 
that  has  statements  to  submit. 

[Whereupon,  at  10:55  a.m.,  the  hearing  was  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 


APPENDIX 


Statement  of  Isabelle  Katz  Pinzler,  Deputy  Assistant  Attorney  General, 
Civil  Rights  Division,  U.S.  Department  op  Justice 

Mr.  Chairman  and  Members  of  the  Committee,  it  is  a  pleasure  to  submit  this 
statement  in  support  of  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimi- 
nation Against  Women,  which  calls  on  nations  to  take  measures  to  eradicate  gender 
discrimination  in  a  host  of  areas,  including,  family  life,  public  life,  education,  hous- 
ing, and  employment. 

In  my  own  career,  including  in  my  present  position,  I  have  been  an  advocate  for 
women  s  equality  in  this  country.  I  am  keenly  aware  that  today,  the  United  States 
has  broad  protections  against  gender  discrimination.  Indeed,  we  are  a  world  leader 
in  establisning  equality  for  women.  As  a  result,  existing  U.S.  law  and  practice  is 
consistent  in  almost  all  respects  with  the  requirements  of  the  Convention.  The  pur- 
pose of  this  submission  is  to  briefly  summarize  our  law  and  practice. 

The  primary  constitutional  guarantee  against  gender  discrimination  is  the  Eqpial 
Protection  Clause  of  the  Fourteenth  Amendment,  which  provides  that  "[n]o  state 
shall  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
That  proscription  applies  to  the  federtd  government  through  the  Fifth  Amendment. 
Governmental  action  that  makes  a  distinction  on  the  basis  of  gender  violates  equal 
protection  i-equirements,  unless  the  distinction  meets  the  rather  demanding  stand- 
ards of  "intermediate  scrutiny."  Under  those  standards,  a  gender  distinction  is  un- 
constitutional if  it  does  not  serve  an  important  governmental  objective  and  is  not 
substantially  related  to  the  achievement  of  that  oDJective.  Craig  v.  Boren,  429  U.S. 
190(1976) 

Over  time,  the  equal  protection  guarantees  of  the  Fourteenth  and  Fifth  Amend- 
ments have  evolved  into  powerfiil  weapons  against  gender  discrimination,  ensuring 
that  governmental  classincations  based  on  sex  are  not  predicated  on  "archaic  and 
stereotypic  notions"  of  the  role  of  women  in  our  society.  Mississippi  University  For 
Women  v.  Hogan,  458  U.S.  718,  725  (1982).  More  to  the  point,  applying  equal  pro- 
tection principles,  the  Supreme  Court  has,  in  recent  times,  consistently  invalidated 
fender  distinctions  that  would  also  contravene  the  requirements  of  the  Convention, 
'or  example,  the  Court  has  struck  down  a  state  statute  that  gave  a  preference  to 
men  in  administering  estates.  Reed  v.  Reed,  404  U.S.  71  (1971),  and  it  has  held  that 
married  women  in  the  military  should  be  allowed  the  same  fringe  benefits  as  mar- 
ried men  in  the  military.  Frontiero  v.  Richardson,  411  U.S.  677  (1973).  The  Court 
has  also  held  unconstitutional  sex-based  classiflcations  in  federal  and  state  social 
security  and  welfare  laws.  Weinberger  v.  Wiesenfeld,  420  U.S.  636  (1975);  Califano 
v.  Goldfarb,  430  U.S.  199  (1977);  Califano  v.  WestcoU,  443  U.S.  76  (1979);  Wengler 
V.  Druggists  Mutual  Ins.  Co.,  446  U.S.  142  (1980).  Rejecting  the  rationale  of  earlier 
decisions,  the  Supreme  Court  has  invalidated  state  laws  that  barred  women  from 
serving  on  juries,  Taylor  v.  Louisiana,  419  U.S.  522  (1975);  and  just  this  psist  term, 
the  Court  ruled  that  the  use  of  "peremptory  strikes"  in  jury  selection  to  exclude  pKer- 
sons  from  serving  on  juries  on  the  basis  of  their  sex  violates  the  Ekpial  F*rotection 
Clause.  J.E.B.  v.  Alabama  ex  ret.  T.B.,  114  S.  Ct.  1419  (1994). 

In  addition  to  barring  discriminatory  gender  distinctions,  the  Constitution  con- 
tains other  protections  for  women  that  are  recognized  in  the  Convention  as  well.  For 
example,  the  Due  Process  Clause  of  the  Fourteenth  Amendment  prohibits  the  gov- 
ernment from  enacting  laws  that  are  based  on  the  assumption  that  pregnant  women 
are  unfit  to  work — an  important  prohibition  consistent  with  the  Convention.  See 
Cleveland  Board  of  Education  v.  LaFleur,  414  U.S.  632  (1974).  The  Convention  re- 
quires signatories  to  eliminate  discrimination  against  women  in  matters  relating  to 
marriage.  The  Constitution  satisfies  that  requirement,  because  marriage  is  a  "fun- 
damental right,"  Zablocki  v.  Redhail,  434  U.S.  374  (1978),  and  thus  restrictions  on 
the  exercise  of  that  right  are  subject  to  exacting  scrutiny  when  challenged  in  court. 

Supplementing  the  constitutional  framework,  an  array  of  federal  statutes  prohibit 
gender  discrimination  in  a  variety  of  areas,  and  empower  individuals  to  assert  gen- 
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der  discrimination  claims  under  those  statutes  in  federal  court.  Unlike  the  Constitu- 
tion, which  only  applies  to  governmental  action,  most  of  the  federal  statutes  that 
proscribe  gender  discrimination  apply  to  both  public  and  private  entities  alike.  I 
would  like  to  hi^light  just  a  few  of  these  statutes.  My  focus  is  on  the  areas  of  em- 
ployment, education,  credit,  and  housing — areas  in  which  the  Justice  Department 
plays  some  enforcement  role. 

Congress  adopted  le^slation  prohibiting  gender  based  discrimination  in  the  area 
of  employment.  Title  Vll  of  the  1964  Civil  Rights  Act  is  the  principal  federd  prohi- 
bition against  gender  based  discrimination  m  employment.  Title  VII  forbids  dis- 
crimination on  the  basis  not  only  of  race,  religion  and  national  origin  but  also  on 
the  basis  of  sex  by  both  private  and  governmental  employers  in  hirmg,  firing,  and 
the  terms  and  conditions  of  employment.  Title  VII  apphes  to  employers  of  15  or 
more  employees.  Most  significantly,  Title  VII  provides  a  private  cause  of  action  for 
individuals  to  challenge  sex  discrimination  in  the  federal  courts.  An  abusive  or  hos- 
tile working  environment  constitutes  sexual  harassment  and  is  actionable  under 
Title  VII;  a  person  claiming  sexual  harassment  need  not  show  psychological  or  phys- 
ical harm.  Harris  v.  Forklift  Systems,  Inc.,  114  S.  Ct.  367  (1993).  The  limited  excep- 
tion in  Title  VII  for  gender  distinctions  that  are  based  on  Ibona  fide  occupational 
qualifications'  is  consistent  with  the  prohibition  on  emplojntnent  discrimination  in 
Article  11  of  the  Convention. 

Congress  also  enacted  the  Equal  Pay  Act  of  1963,  29  U.S.C.  §  206(d),  which  re- 
quires that  an  employer  pay  both  sexes  equal  pay  for  substantially  e<^ual  work.  The 
Pregnancy  Discrimination  Act  of  1978  amended  Title  VII  by  expandmg  the  defini- 
tion of  discrimination  against  women  to  include  discrimination  "because  of  or  on  the 
basis  of  pregnancy,  chUdbirth,  or  related  medical  conditions."  42  U.S.C.  §  2000(e)(k). 
More  recently,  the  Family  and  Medical  Leave  Act,  29  U.S.C.  §2601  et.  seq.,  was  en- 
acted by  Congress  to  allow  employees  to  take  unpaid  leave  of  absence  in  a  number 
of  circumstances,  such  as  after  childbirth,  adoption  of  a  child,  or  in  case  of  a  family 
member's  illness.  Because  the  Act  only  requires  unpaid  leave,  while  the  Convention 
calls  for  paid  leave,  the  Administration  has  proposed  a  reservation  with  respect  to 
paid  leave. 

In  the  field  of  education.  Title  DC  of  the  Education  Amendments  of  1972  ensures 
that  women  are  not  denied  opportunities  on  the  basis  of  sex  in  institutions  that  re- 
ceive federal  fiinds.  Private  mdividuals  may  enforce  Title  IX  in  courts.  Cannon  v. 
University  of  Chicago,  441  U.S.  677  (1979),  and  may  sue  for  damages  on  account 
of  sexual  harassment.  Franklin  v.  Gwinnett  County  Public  Schools,  112  S.  Ct.  1028 
(1992).  Gender  based  educational  classifications  are  subject  also  to  challenge  under 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.  See  e.g.  United  States 
V.  Commonwealth  of  Virginia.  976  F.  2d  890  (4th  Cir.  1992,  cert,  denied,  113  S.  Ct. 
2431  (1993);  Faulkner  v.  Jones,  10  F.  3d  226  (4th  Cir.  1993).  These  protections  are 
all  in  keeping  with  Article  10  of  the  Convention. 

In  the  field  of  credit,  the  Equal  Credit  Opportunity  Act,  15  U.S.C.  §1691 
("ECOA"),  satisfies  the  standards  of  the  Convention,  for  it  prohibits  discrimination 
on  the  basis  of  sex  or  marital  status  with  respect  to  the  granting  or  terms  of  credit. 
Under  ECOA,  a  creditor  is  prohibited  from  requiring  a  married  woman  to  apply  in 
her  husband's  name  or  inquiring  about  fertility  or  family  planning.  Information 
about  the  woman's  spouse  is  irrelevant  to  the  credit  decision,  unless  joint  credit  is 
sought. 

In  the  area  of  housing,  the  Fair  Housing  Act,  42  U.S.C,  §  3601,  prohibits  discrimi- 
nation on  the  basis  of  sex  in  activities  related  to  the  purchase,  sale,  rental,  financ- 
ing, emd  advertising  of  housing,  or  the  provision  of  services  and  facilities  related  to 
housing.  This  statute  clearly  meets  the  requirements  of  the  Convention. 

Article  4  of  the  Convention  permits  the  use  of  aflirmative  action  measures  for 
women.  Neither  the  Constitution  nor  the  relevant  civil  rights  statutes  prohibit  gov- 
ernmental and  private  actors  from  establishing  such  measures.  Affirmative  action 
for  women  is  now  well-established  in  education,  employment,  and  public  contract- 
ing. Affirmative  action  measures  are  allowed  so  long  as  they  satisfy  applicable  con- 
stitutional and  statutory  standards.  Applying  those  standards,  the  Supreme  Court 
has  upheld  against  constitutional  challenge  gender  distinctions  in  federal  welfare 
statutes  that  are  designed  to  reduce  gender  disparities  that  stem  from  past  eco- 
nomic discrimination  against  women,  and  where  those  distinctions  do  not  rest  on 
archaic  and  overbroad  generalizations  about  women.  Califano  v.  Webster,  430  U.S. 
313  (1977).  Similarly,  the  Court  has  said  that  Title  VII  permits  an  employer  to 
make  gender  distinctions  in  favor  of  women  in  the  workplace  in  order  to  remedy 
the  employer's  past  discrimination  against  women  or  to  correct  a  statistical  gender 
imbalance  in  a  traditionedly  segregated  job  category,  provided  that  any  such  meas- 
ures do  not  unnecessarily  trammel  the  interests  of  male  employees.  Johnson  v. 
Transportation  Agency,  480  U.S.  616  (1987).  The  Convention  would  allow,  but  not 
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require,  the  adoption  of  aflirmative  action  measures,  so  long  as  they  are  consistent 
with  constitutional  or  statutory  standards. 

Turning  to  enforcement  issues,  in  addition  to  private  enforcement  of  the  constitu- 
tional and  statutory  norms,  a  number  of  federal  agencies  are  charged  with  enforcing 
prohibitions  on  gender  discrimination.  The  Equal  Employment  Opportunity  Com- 
mission has  oversight  and  compliance  responsibilities  for  enforcement  of  Title  VII 
against  private  employers.  The  Civil  Rights  Division  of  the  Justice  Department  has 

f»rincipal  responsibility  to  enforce  Title  VIL  as  well  as  the  1991  Civil  Ri^ts  Act 
which  amended  and  supplemented  Title  VU),  against  public  employers.  The  Civil 
Ri^ts  Division,  along  with  the  federal  banking  agencies,  enforce  the  Equal  Credit 
Opportunity  Act.  The  Department  of  Housing  and  Urban  Development  has  the  pri- 
mary administrative  and  enforcement  responsibilities  under  the  Fair  Housing  Act. 
The  Department  of  Education's  Office  of  (Jivil  Rights  is  charged  with  administering 
and  enforcing  Title  DC  and  other  statutes  that  prohibit  gender  discrimination  in 
educatiGn.  The  Office  of  Civil  Rights  in  the  Department  of  Health  and  Human  Serv- 
ices administers  laws  prohibiting  discrimination  in  federally-assisted  health  and 
human  services  programs.  Finally,  the  Commission  on  Civil  Rights  collects  informa- 
tion on  discrimination  in  various  areas,  including  education,  employment,  and  hous- 
ing. 

The  federal  government  itself  may  bring  actions  to  ei^oin  acts  or  patterns  of  con- 
duct that  violate  constitutional  rights  and,  in  some  instances,  is  empowered  to  pros- 
ecute those  who  use  force  or  threat  of  force  to  violate  an  individueil's  rights.  Ulti- 
mately, a  private  individual  may  enforce  many  of  these  constitutional  and  statutory 
rights  in  court. 

It  is  important  to  bear  in  mind  that  there  are  also  protections  against  gender  dis- 
crimination at  the  state  and  local  level.  These  iirotections,  which  are  found  in  state 
constitutional  and  statutory  provisions,  genertilly  track  the  federal  protections  and 
sometimes  even  exceed  them.  For  example,  in  a  series  of  cases,  the  Supreme  Court 
has  upheld  state  and  local  laws  forbidding  gender  discrimination  in  private  clubs, 
even  thou^  the  federal  Constitution  ana  federal  statutes  do  not  reach  such  dis- 
crimination, and  even  though  it  was  asserted  that  the  state  and  local  laws  infringed 
on  federal  constitutional  rights  to  free  association.  See  e.g.  New  York,  Club  Ass'n 
Inc.  V.  City  of  New  York.  487  U.S.  1  (1988);  Board  of  Directors  of  Rotary  Int'l  v.  No- 
tary Club,  481  U.S.  537  (1987);  Roberts  v.  United  States  Jaycees,  468  U.S.  609 
(1984).  Nothing  in  the  Convention  would  undermine  those  Supreme  Court  decisions 
and  preempt  state  and  local  efforts  to  eradicate  gender  discrimination. 

Articles  3—16  of  the  Convention  set  out  obligations  of  the  participating  parties  to 
take  "all  appropriate  measures"  to  eliminate  gender  discrimination  in  the  areas  of 
culture,  exploitation  of  prostitution  of  women,  political  participation,  nationality, 
education,  employment,  health  care,  economics,  rural  women,  legal  rights,  marriage 
and  family  life.  Existing  U.S.  law  provides  extensive  protections  against  gender 
based  discrimination  and  remedies  sufficient  to  satisfy  most  of  the  requirements  of 
this  Convention.  Federal,  state  and  local  laws  already  provide  a  comprehensive 
basis  for  challenging  most  discriminatory  actions  under  these  statutes,  regulations, 
and  other  governmental  actions  in  court  as  well  as  some  discriminatory  conduct  by 
private  actors.  However,  this  government  cannot  bind  itself  unqualifiedly  to  obliga- 
tions in  this  Convention  which  may  conflict  with  this  countrys  own  fundamental 
firinciples  that  there  are  areas  of  private  conduct  which  are  not  regulated  by  the 
ederal  government. 

In  sum,  while  few  would  claim  that  gender  discrimination  does  not  exist  at  all 
in  this  country,  as  a  nation,  we  have  made  tremendous  strides  over  the  past  few 
decades.  Today,  we  have  an  extensive  system  of  legal  protections  against  gender  dis- 
crimination. The  Administration  is  proud  of  that  system,  and  the  role  that  women 
have  played  in  establishing  it.  The  Justice  Department  strongly  supports  our  na- 
tional policy  against  sender  discrimination,  and  we  are  attempting  to  further  it  in 
our  day-to-day  work.  We  also  strongly  support  ratification  of  the  Convention  as  an 
expression  of  that  policy:  the  elimination  of  adverse  discrimination  against  all 
women  in  all  forms;  and  we  urge  every  nation  in  the  international  community  to 
do  the  SEune. 


Statement  of  George  Weigel,  President,  Ethics  and  Public  Policy  Center, 

Washington,  DC 

At  the  recent  International  Conference  on  Population  and  Development,  the  inter- 
national community  made  clear  its  agreement  that  abortion-on-demand  does  not 
constitute  a  fundamental  and  inalienable  human  right;  that  abortion  is  not  to  be 
considered,  in  international  law  or  population  policy,  as  a  form  of  "family  planning;" 
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and  that  attempts  to  define  such  a  'Mght  to  abortion"  as  either  a  social  good  in  it- 
self, a  means  for  the  empowerment  of  women,  or  a  form  of  familv  planmng  are  of- 
fensive to  the  moral  convictions  of  billions  of  human  beings  around  the  world. 

In  debating  the  ratification  of  the  Convention  on  the  Elimination  of  All  Forms  of 
Discrimination  Against  Women,  the  Senate  should,  in  my  judgment,  consider  wheth- 
er certain  vague  formulations  in  the  treaty — e.g.,  Article  16.1.e — do  not  lend  them- 
selves to  interpretations  that  contradict  the  aforementioned  international  consensus 
on  the  moral  status  of  abortion  in  international  law,  and  should  add  an  'hinder- 
standing"  to  any  instrument  of  ratification  making  plain  that  the  United  States  does 
not  consider  the  Convention  as  asserting  an  internationally  recognized  "right  to 
abortion"  and  does  not  recognize  abortion-on-demand  as  a  legitimate  means  of  "fam- 
ily planning." 

In  recent  months,  the  Clinton  administration  has  seemed,  to  many  observers,  do- 
mestically and  internationally,  to  be  attempting  to  impose  on  the  international  com- 
munity, through  the  instrumentalities  of  international  law  and  the  conditions  set 
on  foreign  aid,  an  abortion  regime  that  does  not  represent  the  settled  opinion  of  the 
American  people  and  thatl  as  wtis  amply  demonstrated  at  the  Cairo  population  con- 
ference, is  deeply  resented  by  peoples  throughout  the  developing  world.  This  effort 
has  been  bad  public  policy  domestically,  and  it  has  damaged  the  moral  credibility 
of  the  United  States  in  international  public  life  The  ratification  of  the  Convention 
on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women  must  not  become 
an  occasion  to  do  further  damage  to  the  reputation  oi  the  United  States  in  the  inter- 
national community,  or  to  attempt  to  settle,  through  international  law,  a  domestic 
pulicy  debate  that  is  by  no  means  resolved,  and  whose  consequences  are  of  profound 
importance  for  the  future  moral  well-being  of  the  American  democratic  experiment. 
American  democracy  has  already  been  damaged  by  the  arrogance  of  the  federal  judi- 
ciary in  imposing  on  our  own  society  the  most  permissive  abortion  regime  in  the 
western  world.  I^t  us  not  do  further  damage  to  ourselves,  or  to  the  international 
community,  by  attempting  to  use  international  legal  means  to  force  on  our  own 
country,  and  the  world,  that  debasement  of  the  dignity  of  human  life  that  is  the 
inevitable  result  of  considering  abortion-on-demand  as  an  inalienable  "human 
right,"  or  a  legitimate  method  of^'family  planning." 

1  am  grateful  to  the  distinguished  members  of  the  committee  for  their  consider- 
ation of  my  views. 


Statement  of  the  American  Jewish  Committee 

the  american  jewish  committee  calls  on  the  senate  to  ratify  the  convention 
on  the  elimination  of  all  forms  of  discrimination  against  women 

The  American  Jewish  Committee  urges  the  members  of  the  Senate  to  vote  in 
favor  of  ratification  of  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimi- 
nation Against  Women  (CEDAW).  The  CEDAW  establishes  and  codifies  equal  rights 
for  women  for  the  first  time  in  an  international  treaty.  These  goals  are  consistent 
with  the  United  States  Constitution  and  with  United  Stetes  law.  The  CEDAW  was 
adopted  by  the  United  Nations  in  1979  and  signed  by  the  United  States  in  1980. 
The  United  States  was  instrumentel  in  the  drafting  of  this  treaty.  Now  is  the  time 
to  join  the  one  hundred  and  thirty  one  other  nations  who  have  ratified  the  conven- 
tion. 

The  United  States  has  been  a  strong  voice  in  support  of  human  rights  throughout 
the  world.  Ratification  of  the  CEDAW  wiU  enhance  this  voice  by  reaffirming  our 
commitment  to  eradicating  discrimination  against  women.  Ratification  will  enhance 
our  moral  and  political  authority  and  capacity  to  address  this  issue  in  the  inter- 
national community.  Furthermore,  only  those  countries  that  have  ratified  the 
CEDAW  can  nominate  and  vote  for  candidates  to  serve  on  the  implementing  body 
that  oversees  compliance.  Ratification  will  also  heighten  our  influence  and  authority 
at  the  Fourth  United  Nations  Conference  on  Women  in  September  1995  in  Beijing. 

As  an  organization  committed  to  guaranteeing  human  rights  for  all,  both  at  home 
and  abroa<^  the  American  Jewish  Committee  ui^es  the  Senate  to  reaflirm  our  na- 
tion's commitment  to  human  rights.  We  caU  on  the  Senate  to  ratify  the  CEDAW. 


Statement  of  International  Women's  Rights  Action  Watch 

As  director  of  the  International  Women's  Rights  Action  Wateh  (IWRAW)  which 
has  publicized  and  monitored  implementation  oi  the  Convention  on  the  Elimination 
of  All  Forms  of  Discrimination  Against  Women  since  1985,  I  am  extremely  pleased 
that  President  Clinton  has  submitted  the  treaty  for  ratification.  As  a  U.S.  citizen 
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I  strongly  support  ratification  of  this  treaty.  And  as  successor  to  IWRAW  founder 
Arvonne  Fraser,  currently  U.S.  Ambassador  to  the  U.N.  Commission  on  the  Status 
of  Women,  I  fully  subscribe  to  her  endorsement  of  ratification  in  her  testimony  be- 
fore earlier  Congressional  hearings  on  this  treaty. 

The  International  Women's  Rights  Action  Watch  is  a  global  network  of  groups  and 
individuals  conunitted  to  implementation  of  the  Convention  on  the  Elimination  of 
All  Forms  of  Discrimination  Against  Women.  This  IWRAW  network  is  serviced 
through  the  IWRAW  Project,  its  communications  and  resource  center.  Since  its  in- 
ception, IWRAW  has  provided  public  education  materials  and  information  on  Con- 
vention implementation  to  scholars,  lawyers,  grass-roots  activists  and  citizen  groups 
throu^out  the  world.  IWRAW  provides  research  to  support  test  cases  and  tedinical 
assistance  to  groups  developing  programs  to  advance  women's  human  rights. 

IWRAW  is  now  recognized  as  the  primary  international  organization  supporting 
implementation  of  the  Women's  Convention.  It  worits  closely  with  other  human 
rights  groups  and  supports  the  work  of  the  Committee  on  the  Elimination  of  Dis- 
crimination Against  Women  (CEDAW),  the  U.N.  body  diarged  with  monitoring  Con- 
vention implementation. 

Ratification  of  the  Women's  Convention  will  confirm  the  position  of  the  United 
States  as  a  world  leader  in  the  definition  and  achievement  of  human  rights.  Many 
of  the  principles  of  the  Women's  Convention  are  already  embodied  in  state  and  fed- 
eral law.  As  a  State  party  the  U.S.  will  be  in  a  position  to  shape  and  promote 
human  rights  issues  as  they  particularly  effect  women,  by  engaging  more  fiiUy  in 
international  dialogues  suad  by  seeking  a  seat  on  the  CEDAW  Committee. 

We  are  extremely  pleased  that  President  Clinton  and  Secretary  of  State  Chris- 
topher are  following  through  on  the  U.S.  commitment,  made  at  the  1993  World  Con- 
ference on  Human  Rights,  to  pursue  ratification  of  the  Women's  Convention.  I  and 
a  number  of  IWRAW  colleagues  participated  in  the  non-governmental  activities  pre- 
ceding and  parallel  to  the  World  Conference  and  noted  with  pleasure  the  US.  posi- 
tion on  women's  human  rights.  Ratification  of  the  Women's  Convention  will  reaffirm 
that  position,  adding  strength  to  the  human  rights  enterprise  and  to  the  links  be- 
tween U.S.  women  and  their  overseas  colleagues. 

Marsha  Freeman, 
Director,  International  Women's  Rights  Action  Watch. 


Statement  of  Council  of  Presidents 

Dear  Senator  Pell:  The  undersigned  organizations,  members  of  the  Council  of 
Presidents,  wish  to  reiterate  their  support,  as  expressed  in  the  Women's  Agenda 
1994,  for  the  prompt  and  favorable  consideration  of  the  United  Nations  Convention 
on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women  (CEDAW)  by  the 
Senate  Foreign  Relations  Committee,  and  by  the  full  Senate. 

Many  of  us  have  supported  this  action  since  the  United  States  signed  this  Treaty 
in  1980  in  Copenhagen,  Denmark.  It  is  a  matter  of  serious  concern  that  the  United 
States  join  the  136  countries  of  the  world  who  have  ratified  this  Convention  as  soon 
as  possible,  and  attend  the  1995  Fourth  World  Conference  for  Women  in  Beijing, 
China  as  a  ratified  country. 
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Name  Oi^nization 


Susan  Bianchi-Sand  National  Conunittee  on  Pay  Equity 

Ruth  Nadel  Clearinghouse  on  Women's  Issues 

Beverly  Stripling  YWCA  of  the  USA 

Martha  Burit  Center  for  the  Advancement  of  Public  Policy 

Jennifer  Schroeder  Medical  Women's  Association 

Pamela  Moffat  National  Council  of  Women  of  the  United  States,  Inc. 

Dr.  Wynetta  Frazier  National  Hook-up  of  Black  Women,  Inc. 

Audrey  Tayse  Haynes  Business  and  Professional  WomenAJSA 

Gene  Boyer  National  Women's  Conference  Center 

Donna  Lenhoff  Women's  Legal  Defense  Fund 

Flora  Crater  The  Women  Activist  Fund,  Inc. 

Kate  Michelman  National    Abortion    &    Reproductive    Rights    Action 

League 

Jackie  Defazio  American  Association  of  University  Women 

Linda  Miller  MANA:  A  National  Latina  Oi^anization 

Nancy  Chupp  Church  Women  United 

Statemenj  of  General  Federation  of  Women's  Clubs 

The  General  Federation  of  Women's  Clubs  (GFWC)  thanks  Chairman  Pell  for  to- 
day's hearing.  We  commend  you  for  your  commitment  to  ratiilcation  and  for  your 
contribution  to  the  progress  of  human  ri^ts. 

The  General  Federation  has  also  been  working  for  ratiilcation  of  this  treaty  for 
several  years.  We  are  the  largest  and  oldest  women's  organization  in  the  worm  de- 
voted to  community  service.  GFWC's  members  support  the  treaty's  provisions  and 
recognize  that  U.S.  ratification  wUl  help  efforts  to  improve  the  status  of  women  in 
the  developing  world  and  make  our  own  country  more  accountable  for  women's 
progress  at  home. 

We  urge  the  Senate  Foreign  Relations  Committee  to  accept  the  package  of  res- 
ervations, understandings  and  declarations  prepared  by  the  Administration  and  to 
approve  the  U.N.  Convention  on  the  Elimination  of  All  Forms  of  Discrimination 
Against  Women  (CEDAW)  so  that  the  Senate  can  ratiiy  without  delay. 

The  United  States  and  the  other  174  countries  signing  on  to  the  plan  of  action 
at  the  U.N.  Conference  on  Population  and  Development  in  Cairo  this  month  con- 
firmed that  empowering  women  through  education  and  access  to  business  opportu- 
nities of  all  kinds  is  key  to  improving  the  welfare  of  everyone — men,  women  and 
children.  U.S.  ratification  of  CEDAW  wiU  provide  another  vehicle  to  improve  the 
condition  of  women. 

General  Federation  of  Women's  Clubs  members  believe  that  women  must  share 
rights  equal  to  men — of  nationality,  property  ownership,  shared  family  responsibil- 
ities, pohtical  participation,  employment,  remuneration  and  benefits. 

The  United  States  must  ratity  CEDAW  so  that  representatives  from  our  country 
can  help  monitor  and  encourage  the  progress  of  women  worldwide  through  the  Unit- 
ed Nations. 


Statement  of  Frances  E.  Scanlon,  Esq.,  Observer  at  the  U.N.,  National 

Association  of  Women  Lawyers 

On  behalf  of  the  membership  of  the  National  Association  of  Women  Lawyers,  in 
one  united  and  earnest  voice,  we  ur^e  the  earliest  possible  date  to  be  designated 
for  a  full  and  fair  hearing  by  the  Umted  States  Senate,  consistent  with  its  obliga- 
tions under  the  United  States  Constitution,  on  the  Convention  on  the  Elimination 
of  All  Forms  of  Discrimination  Against  Women. 

It  is  never  too  late  to  do  the  right  thing,  but  it  is  becoming  increasingly  clear  that 
this  is  an  idea  whose  time  has  more  than  come.  Political  foreplay  of  the  sort  which 
has  been  associated  with  this  document,  standing  alone,  might  have  been  enough 
to  render  it  a  nulUW.  But  gratefully  that  has  not  oeen  the  cfise.  The  persistent,  fo- 
cused and  meaningful  attention  which  has  developed  at  the  grass  roots  level,  on  be- 
half of  CEDAW,  is  in  sharp  contrast  to  that  lack  of  political  will. 

As  a  native  New  Yorker,  I  am  delighted  to  note  that  already  within  New  York, 
the  Governor's  Task  Force  on  Sexual  Harassment,  the  New  York  State  Assembly 
and  the  New  Yoric  City  Council  have  passed  resolutions  urging  the  U.S.  Senate  to 
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move  the  ratification  process  forward.  Consequently,  that  moment  is  now  close  at 
hand.  Thank  you. 

Statement  of  Meiklejohn  Civil  Liberties  Insfitute 

Meiklejohn  Civil  Liberties  Institute  is  delighted  that  the  Senate  Foreign  Relations 
Committee  is  considering  making  the  Convention  on  the  Elimination  of  All  Forms 
of  Discrimination  Against  Women  part  of  the  law  of  the  United  States. 

Meiklejohn  Listitute  is  a  center  for  human  rights  in  the  United  States  providing 
law  and  history  to  people  working  for  jobs,  justice,  and  peace  since  1965.  My  name 
is  Ann  Fagan  Ginger  and  I  use  scholarly  and  personal  perspectives  in  my  work  as 
Executive  Secretary  of  the  Institute.  I  am  also  Co-Director  of  Global  Peace  Studies 
at  San  Francisco  State  University  and  a  member  of  the  Berkeley  City  Commission 
on  Peace  and  Justice. 

Without  the  protections  of  the  Convention,  after  graduation  from  the  University 
of  Michigan  Law  School  in  1947,  I  applied  for  a  position  with  a  Detroit  law  firm. 
A  partner  told  me  it  was  too  bad  I  couldn't  be  a  man  in  the  daytime  and  a  woman 
at  night.  In  an  interview  in  Cleveland,  a  lawyer  told  me  he  would  hire  me  if  I  were 
a  man.  In  1959,  when  my  second  child  was  5  years  old,  I  went  to  work  half-time 
so  I  could  raise  my  own  children  and  also  use  my  education  and  earn  my  living. 
I  discovered  years  later  that  the  University  of  Caltfomia-Continuing  Education  of 
the  Bar  had  paid  me  far  less  than  half  of  what  they  paid  the  men  who  worked  full 
time,  although  I  had  become  a  supervising  editor  over  them. 

These  experiences,  which  are  typical  of  those  of  women  in  the  United  States 
today,  convince  us  that  women  hunger  for  the  respect,  equality,  and  rights  in  the 
Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women.  We 
women  accept  responsibilities  every  day — for  ourselves,  our  children  our  grand- 
children, our  elderly  parents,  our  disabled  and  sick  relatives,  our  husbands,  our 
conununities.  Now  we  want  and  need  and  expect  the  rights  that  go  with  these  re- 
sponsibilities. 

The  words  of  the  Convention  resonate  for  us  after  we  have  looked  in  vain  in  the 
United  States  Constitution  and  Bill  of  Rights  for  any  mention  of  ourselves  as 
women,  or  of  our  children.  The  Convention  gives  us  hope  that  we  can  survive  an- 
other day  or  week  in  which  we  must  juggle  our  duties  and  responsibUitiea — to  get 
to  work  on  time  prepared  to  produce,  aft«r  getting  breakfast  and  getting  our  kids 
off  to  some  kind  of  affordable  child  care  that  is  also  safe  and  loving,  or  to  a  safe 
and  high  quality  school.  At  lunch  we  rush  out  to  buy  a  few  items  we  need  at  home, 
or  to  a  gym  where  we  can  quickly  become  healthy,  and  as  attractive  as  society  ex- 
pects us  to  be,  without  being  considered  provocative.  We  run  from  work  to  an  ap- 
pointment with  our  children's  teachers  or  to  take  them  to  a  club  meeting.  By  ni^t 
fall  we  know  we  need  the  provisions  of  the  Convention  but  we  don't  have  the  time 
or  enei^  to  tell  emyone  about  this  need. 

Like  our  U.S.  Constitution's  human  rights  amendments — the  13th,  14th,  15th, 
19th,  24th,  and  26th — the  Convention  provides  that,  aft«r  ratification,  legislative 
bodies  shall  do  whatever  is  still  necessary  to  carry  out  the  protection  it  enunciates. 

We  petition  you  to  consent  to  ratification  of  the  Convention  without  any  limita- 
tions, reservations,  understandings,  or  non-self-executing  language. 


Statement  of  Sarah  Harder,  Co-Chair,  National  Women's  Conference 

Committee 

Ratification  of  CEDAW  by  the  U.S.  Senate  is  a  top  priority  for  the  National  Wom- 
en's Conference  Conmiittee,  as  it  is  for  women's  group  across  America.  CEDAW  rati- 
fication is  listed  as  a  top  issue  on  the  1994  Women's  Agenda  for  the  Council  of 
Presidents  of  national  organizations.  CEDAW  is  also  a  major  issue  for  the  women's 
networks  who  serve  on  our  NWCC  Board,  representing  coalitions  of  women's  groups 
operating  in  34  state  capitals. 

U.S.  absence  from  the  long  list  of  nations  having  ratified  CEDAW  is  a  major  em- 
barrassment for  U.S.  women's  organizations  in  the  international  arena.  The  United 
States  will  become  a  full  participant  in  preparations  for  the  1995  Fourth  World  Con- 
ference on  Women  only  when  we  join  the  world  by  ratifying  CEDAW.  We  are  count- 
ing on  your  leadership.  Thank  you. 
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Statement  of  Bernard  Hamilton,  Director,  Minority  Rights  Group, 

Washington,  DC 

I  appreciate  the  opportunity  to  submit  this  testimony  on  behalf  of  the  Minority 
Ri^ts  Group  conoermng  the  ratification  of  the  Convention  on  the  Elimination  of  All 
Forms  of  Discrimination  Against  Women. 

Minority  Rights  Group  (MRG)  was  established  26  years  ago,  in  London  as  an  edu- 
cational trust  and  has  consultancy  status  at  the  United  Nations.  MRG  is  as  an 
international  human  rights  non-governmental  organization  involved  in  research  dis- 
semination, education  and  advocacy.  MRG  has  produced  200  books,  reports,  occa- 
sional papers  and  other  publications.  It  is  best  known  for  its  100  reports  on  specific 
groups  or  related  themes,  and  the  World  Directory  of  Minorities.  Although  MRG's 
reports  strive  to  consider  the  situation  of  women,  "the  minority  within  tne  minor- 
ity," we  have  also  devoted  five  reports  to  specific  women's  situations.  These  are: 
Arab  Women,  Female  Genital  Mutilation:  Proposals  for  Change;  Latin  American 
Women,  Women  in  Asia,  and  Women  in  Sub-Saharan  Africa.  In  addition,  we  develop 
educational  materifil,  which  we  produce  in  close  consultation  with  teachers.  Our  ad- 
vocacy is  largely  in  global  and  regional  fora.  At  the  UN,  we  were  involved  in  the 
drafting  and  the  adoption  of  the  Nunority  Ri^ts  Declaration.  At  the  Council  for  Se- 
curity and  Cooperation  on  Europe,  we  were  able  to  advise  on  the  mandate  of  the 
newly  created  High  Commissioner  on  National  Minorities.  Because  of  its  involve- 
ment in  issues  related  to  minority  rights  for  25  years,  MRG  is  especially  able  to  un- 
derstand the  sigtiificance  of  this  convention,  and  the  importance  of  its  ratification 
by  the  United  States,  in  the  struggle  to  eliminate  discrimination  against  women 
throughout  the  world.  We  ask  the  Senate  to  consider  the  following: 

ratification  will  enhance  the  unfted  states'  leadership  position  in 
eliminating  discrimination  against  women 

Over  the  years,  the  U.S.  has  been  a  leader  in  promoting  human  rights  in  general 
and  passing  equal  opportunity  legislation  in  particular.  Furthermore,  the  United 
States  played  a  major  role  in  drafting  this  Convention.  Despite  this  proud  history, 
and  despite  the  fact  it  signed  the  Convention  28  years  ago,  on  September  28,  1966 
this  country  has  yet  to  ratify  it.  To  date,  the  Convention  has  been  ratified  by  over 
130  nations,  including  the  France,  Germany,  Italy,  Japan  and  UK.  Ratification  now 
is  necessary  for  the  United  States  to  affirm  to  the  international  community  and  to 
its  own  citizens  that  it  is  committed  to  combating  gender  discrimination  in  the  polit- 
ical, cultural,  social,  economic,  civil,  or  any  other  field  against  women  at  every  level. 
The  Women's  Convention  obligates  governments  to  remove  barriers  to  the  exercise 
by  women  of  the  full  range  of  human  rights.  In  demonstrating  its  willingness  to 
abide  by  these  rules  and  by  nominating  someone  to  the  Committee  on  the  Elimi- 
nation of  Discrimination  A^inst  Women,  the  United  States  maintains  its  credibility 
as  an  international  leader  m  human  rights  and  enhances  its  abiUty  to  prevent  viola- 
tions of  these  rights. 

UNTTED  STATES  PARTICIPATION  IN  THE  COMMFTTEE  ON  THE  ELIMINATION  OF 
DISCRIMINATION  AGAINST  WOMEN 

The  Convention  is  the  international  legal  instrument  designed  to  promote  and 
protect  the  human  and  civil  rights  of  women.  The  Convention  aims  to  achieve  uni- 
versal non-discrimination  and  opportunity  for  women  in  political  and  public  life,  pri- 
vate sector  and  governmental  employment,  education,  health  care,  financial  services 
and  other  economic  benefits,  legal  capacity,  and  family  Ufe.  The  Convention  provides 
for  the  establishment  of  the  Committee  on  the  Elimination  of  Discrimination 
Against  Women  (Hereinafter  referred  to  as  the  Committee)  composed  of  independent 
experts  elected  by  member  states,  which  is  presently  functioning.  The  Committee's 
responsibilities  include  reviewing  reports  submitted  by  the  States  parties  on  the 
policies  they  have  adopted  towards  implementing  the  Gonvention.  It  has  also  issued 
several  recommendations  interpreting  governments'  responsibilities  under  the  Con- 
vention. If  it  is  to  participate  in  the  election  of  members  to  the  Committee  and 
thereby  influence  the  interpretation  of  the  Convention,  the  United  States  must  be 
a  state  party. 

SUPPORT  FOR  INTERNATIONAL  ELIMINATION  OF  DISCRIMINATION 

The  ratification  of  the  Convention  by  a  country  as  influential  in  the  international 
arena  as  the  United  States  would  promote  the  development  of,  and  strengthen  inter- 
national law.  Human  rights  law  would  be  especially  strengthened,  which  would  in 
turn  materially  advance  the  cause  of  eliminating  discrimination  against  women. 
With  the  diallenges  currently  facing  the  international  community,  including  the  re- 


65 

luctance  of  some  nations  to  protect  women  from  abuse,  forced  prostitution  and 
transnational  sales,  it  is  particularly  important  now  to  enhance  the  rule  of  law 
internationally. 

The  United  States  must  ratiiy  the  Women's  Convention  in  order  to  play  an  effec- 
tive role  in  the  international  protection  of  women's  rights  and  to  maintain  its  moral 
and  political  authority  on  these  issues  in  the  international  community.  The  United 
States  would  be  able  to  encourage  newly  emerging  democracies  to  ratiiy  the  Conven- 
tion, as  well  as  speak  credibly  as  a  committedmember,  of  a  world  committed  to  the 
promotion  and  protection  of  Human  Ri^ts. 

THE  CONVENTION  IS  CONSISTENT  WITH  CURRENT  LAW  OP  THE  UNITED  STATES 

Traditional  attitudes  by  which  women  are  regarded  as  subordinate  to  men  or  as 
having  stereotjrped  roles  perpetuate  widespread  practices  involving  violence  or  coer- 
cion, such  as  family  violence  and  abuse,  forced  marriage,  dowry  deaths,  acid  attacks, 
and  female  circumcision.  Such  prejudices  and  practices  may  be  used  to  justify  gen- 
der based  violence  as  a  form  of  control  of  women.  The  effect  of  such  coercion  on  the 
physical  and  mental  integrity  of  women  is  to  deprive  them  of  the  equal  enjoyment, 
exercise  and  knowledge  of  human  rights  and  fundamental  freedoms. 

The  Constitution  and  many  federal  statutes  and  regulations,  as  well  as  state  and 
local  le^slation  has  established  the  legal  equality  of  men  and  women  and  prohibits 
discrimination  against  women.  Such  rights  are  enforceable  in  federal  and  state 
courts.  The  First  and  the  Fourteenth  Amendments  of  the  Constitution  guarantee 
the  equal  protection  of  the  individual  under  the  law. 

The  spirit  and  provisions  of  the  Convention  are  similar  to  U.S.  constitutional  and 
statutory  law.  However,  Minority  Rights  Group  recognizes  that  there  may  be  some 
questions  which  will  be  raised  before  the  United  States  Senate  will  ratify  this  Con- 
vention. Nevertheless,  it  does  not  believe  any  of  these  problematic  provisions  cause 
practical  problems. 

Article  11  of  the  Convention  calls  for  the  elimination  of  discrimination  against 
women  in  employment.  It  ensures  that  women  have  the  equal  right  to  work  equal 
access  to  emplojnment  opportunities  and  job  security,  eqrual  remuneration,  and  equal 
access  to  employment-related  benefits.  States  parties  also  are  expected  to  introduce 
paid  maternity  leave  without  loss  of  job,  seniority,  or  benefits. 

Maternity  Leave 

Article  4.2  states  that  special  measures  designed  to  protect  maternity  are  not  dis- 
criminatory. No  law  currently  mandates  the  establishment  of  special  measures  to 
protect  maternity.  There  are  federal  laws  that  are  specifically  designed  to  protect 
the  health  and  nutrition  of  pregnant  women.  However,  the  federal  law  also  prohibits 
employers  from  taking  speaal  measures  to  protect  the  fetus  unless  pregnancy  inter- 
feres with  the  woman's  ability  to  perform  her  job.  Thus,  in  International  Union, 
UAW  V.  Johnson  Controls,  Inc.,  Ill  S.Ct.  1196  (1991),  the  Supreme  Court  held  that 
an  employer's  fetal  protection  policy,  which  prevented  all  women  who  did  not  have 
proof  of  infertility  from  working  in  areas  in  which  they  would  be  exposed  to  lead, 
violated  Title  VTI  and  the  Pregnancy  Discrimination  Act  because  it  was  not  related 
to  the  woman's  ability  to  perform  the  job.  The  Court  reasoned  that  federal  law 
makes  "clear  that  the  decision  to  become  pregnant  or  to  work  while  being  either 
pregnant  or  capable  of  becoming  pregnant  is  reserved  for  each  individual  woman  to 
make  for  herself." 

Pregnancy  discrimination  also  is  prohibited  by  Title  VII.  Pregnant  women  must 
be  treated  the  same  for  all  employment-related  purposes  as  nonpregnant  employees, 
including  men,  who  have  similar  abilities  to  perform  the  iob.  Article  11  of  tne  Con- 
vention calls  for  appropriate  measures  to  introduce  paid  maternity  leave  without 
loss  of  employment,  seniority  or  benefits.  Although  U.S.  law  currently  does  not  re- 
quire such  paid  leave,  the  U.S.  is  taking  concrete  steps  to  achieve  this  goal.  Notably, 
President  Clinton  has  recently  signed  federal  family  care  leave  legislation  which  re- 
quires employers  of  50  or  more  employees  to  provide  up  to  four  months  of  unpaid 
leave. ^  A  reservation  is  unnecessary.  Regarding  paid  leave  under  federal  law,  Title 
Vn  does  require  that  employers  who  provide  paid  personal  leave  for  other  reasons, 
such  as  sick  leave  and  vacation,  must  allow  women  to  take  such  leave  for  maternity 
purposes. 

Equal  Pay 

Federal  law  imposes  a  requirement  of  equal  pay  for  equal  work.  The  Equal  Pay 
Act  of  1983  prohibits  differentiated  wage  rates  oased  on  gender  for  employees  who 


1  Family  and  Medical  Leave  Act  of  1933,  Public  Law  103-3  (1993). 
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perform  "equal  work  on  jobs  the  performance  of  which  requires  equal  skiU,  eflbrt, 
and  responsibility  and  which  are  performed  under  similar  working  conditions. 

Women  in  the  United  States  are  protected  from  discrimination  in  the  work  place 
and  in  employment-related  benefits  by  a  variety  of  federal  and  state  statutes.  Title 
Vn  of  the  Civil  Rights  Act  of  1984  prohibits  discrimination  on  the  basis  of  sex  in 
all  aspects  of  employment,  including  niring,  promotion,  termination,  transfer,  work- 
ing conditions,  pay,  and  benefits.  The  Equal  Pay  Act,  enacted  in  1983,  prohibits  an 
employer  from  paying  employees  in  a  business  establishment  at  a  lesser  rate  than 
that  at  which  tne  employer  pays  employees  of  the  opposite  sex  where  the  work  is 
"equal."  The  Ekpial  Pay  Act  was  based  on  the  comparable  worth  principle  embodied 
in  ILO  Convention  No.  100,  "Equal  Remuneration  for  Men  and  Women  Workers  for 
yfork  of  Equal  Value."  Courts  have  interpreted  the  Equal  Pay  Act  to  mandate  equal 
pay  rates  for  jobs  that,  while  not  identical,  are  "substantially  equal."  See,  Thompson 
v.  Sawyer,  678  F.2d  257  (D.C.  Cir.  1982). 

Additionally,  many  government  entities  have  implemented  comparable  worth- 
type  programs.  Because  private  sector  employers  often  adopt  employment  policies 
firet  introduced  by  government  agencies,  it  is  likely  that  the  private  sector  will  soon 
institute  more  comparable  worth  programs.  Nonetheless,  the  United  States  may 
wish  to  reexamine  this  issue  to  ensure  continued  progress  toward  the  implementa- 
tion of  comparable  worth  principles. 

Private  Conduct-State  Action 

The  issue  of  regulating  private  conduct  is  found  in  Articles  2,  3  and  5.  Minority 
Ri^ts  Group  opposes  a  reservation  on  this  point,  as  it  is  unnecessary  in  light  of 
existing  UJ5.  constitutional  and  federal  law. 

Dispute  Resolution 

Article  29  provides  for  the  Jurisdiction  of  the  International  Court  of  Justice  (ICJ) 
with  respect  to  international  dispute  settlement.  Because  of  the  high  regard  in 
which  the  United  States  is  internationally  held  with  respect  to  human  rights,  U.S. 
submission  to  the  ICJ's  jurisdiction  acts  to  promote  the  rule  of  law  and  encourages 
other  parties'  compliance  to  the  Convention.  A  reservation  to  Article  29,  whereby 
the  U.S.  refuses  to  submit  itself  to  the  ICJ's  jurisdiction,  impedes  the  Convention  s 
ability  to  achieve  its  ultimate  ^al  of  eliminating  discrimination  against  women 
worldwide.  If  the  United  States  issues  such  a  reservation,  it  will  effectively  be  pre- 
cluded from  bringing  suit  under  Article  29  against  violators  of  the  Convention. 
Under  the  doctrine  of  reciprocity,  the  reservation  could  be  cited  against  the  United 
States  at  any  time,  by  any  party. 

U.S.  criticism  of  the  ICJ  has  frequently  focused  on  issues  of  judicial  bias  and  ju- 
risdictional overreach.  The  Senate  should  recognize  however  that  like  the  inter- 
national system  itself,  the  Court  is  not  a  staid  body,  but  evolves  and  matures  with 
time.  The  nature  and  work  of  the  ICJ  has  indeed  undergone  changes,  evidenced  by 
the  recent  standardizing  and  streamlining  of  its  procedures.  The  body  of  the  Court 
has  also  been  subject  to  ideological  and  political  changes  with  the  November  1993 
election  of  five  new  judges.  The  increasea  use  of  the  Court  by  states  representative 
of  virtually  all  regions  of  the  world  further  indicates  its  growing  support  and  respect 
internationally.  At  the  beginning  of  1994,  ten  cases  were  pending  before  the  iCJ, 
a  substantial  increase  from  years  past.  Included  in  these  cases  are  accusations  of 
genocide  in  the  former  Yugoslavia,  the  terrorist  airplane  bombing  over  Lockerbie, 
and  the  American  Embassy  hostages  case  against  Iran. 

To  date  the  United  States  contmues  to  be  party  to  over  75  treaties  which  provide 
for  the  submission  of  disputes  to  the  ICJ.^  Yet,  there  are  some  who  argue  that  were 
it  to  accept  the  ICJ's  compulsory  jurisdiction,  it  is  likely  to  become  a  political  tai-^et 
for  baseless  propaganda  purposes.  We  are  not  persuaded  by  such  argument.  Specifi- 
cally with  regard  to  gender  discrimination,  the  United  States  has  been  in  the  van- 
guard of  nations  enacting  and  supporting  progressive  equal  protection  measures;  it 
therefore  has  little  reason  to  be  seriously  concerned  with  such  attacks  made  against 
it.  Threats  or  fear  of  frivolous  complaints  should  not  subvert  the  United  States' 
greater  interests  in  supporting  and  encouraging  international  human  rights  stand- 
ards and  enforcement  mechanisms. 

A  declaration  to  Article  29  will  raise  international  concern  regarding  the  United 
States'  commitment  to  the  Convention,  suggesting  to  parties  already  having  ratified 
ttie  Convention  that  the  United  States  will  not  take  its  obligation  to  enforce  the 
Convention's  provisions  seriously.  Support  has  been  shown  both  at  home  and  abroad 
for  international  dispute  resolution  through  the  ICJ.  Secretary  of  State  Warren 


>  Treaty  obligations  of  the  United  States  to  submit  disputes  to  the  ICJ  can  be  found  through 
the  U.S.  SUte  Department,  Treaties  and  Other  International  Acts  Series  (T.I.A.S.). 
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Christopher  has  made  known  his  support  of  the  ICJ,  stating  at  the  time  of  his  con- 
firmation hearings  before  the  Senate  that  Senate  that  U.S.  refusal  to  "cede  or  grant 
jurisdiction"  and  "retaining  the  rig^t  of  unilateral  withdrawal"  sets  back  the  entire 
international  judicial  process.'  Secretary  General  of  the  U.N.,  Boutros  Boutros- 
Ghali,  also  has  urged  uiat  parties  withdraw  their  reservations  to  the  Court's  juris- 
diction in  the  dispute  settlement  clauses  of  multilateral  treaties.* 

Dispute  settlement  is  an  integral  part  of  any  forceful  human  rights  treaty.  The 
ICJ  is  the  only  international  body  tnat  can  operate  as  a  "court  of  last  resort."  It 
thus  is  the  only  international  forum  capable  of  providing  uniformity  in  decision- 
making and  the  possibility  of  appellate  review.  We  strongly  urge  that  a  reservation 
limiting  the  jurisdiction  of  the  international  Court  of  Justice  not  be  supported. 

CONCLUSION 

It  is  time,  indeed  past  time,  for  the  United  States  to  ratify  the  Convention  on  the 
Elimination  of  All  Forms  of  Discrimination  Against  Women.  The  benefits  of  ratifica- 
tion are  significant,  and  should  not  be  muted  by  the  Administration's  proposed  pack- 
age of  reservations,  declaration  and  understandings.  Traditionally,  the  United 
States  has  held  a  leadership  position  in  the  expansion  of  the  concept  of  human 
rights  and  the  commitment  of  the  international  community  to  protect  them.  It  is 
women  who  frequently  fall  victim  to  discrimination,  and  who  are  all  too  often  the 
most  oppressed  of  any  group  within  their  society.  Ratification  of  this  Convention  af- 
fords tne  United  States  an  opportunity  to  specifically  advocate  for  the  rights  of 
women  internationally.  Much  nas  been  achieved  over  the  years  when  this  country 
makes  human  rights  a  centerpiece  of  its  international  policy.  Ratification  will  affect 
the  advancement  of  human  rights  in  this  country,  and  around  the  world.  The  Minor- 
ity Rights  Group  urges  the  Senate  give  its  advice  and  consent  to  ratification  with 
maximal  speed  and  minimal  reservations. 


Statement  of  Sarah  Newton,  Special  Assistant,  United  Nations  Fourth 
World  Conference  on  Women,  Federally  Employed  Women,  Inc.  (FEW) 

Dear  Senator  Pell,  Federally  Employed  Women,  Inc.  (FEW)  a  national  organi- 
zation that  has  been  established  for  twenty-five  years  in  order  to  represent  all 
women  in  public  service  for  the  United  States  (jovemment,  wishes  to  urge  that  all 
measures  be  taken  to  secure  speedy  ratification  of  CEDAW  (U.N.  Convention  of 
Elimination  of  Discrimination  Against  Women),  so  that  the  U.S.  joins  136  nations 
in  affirming  our  1980  signature. 

This  Convention  is  the  most  comprehensive  and  detailed  international  agreement 
which  seeks  the  advancement  of  women.  It  wUl,  we  believe  contribute  to  achieving 
equality  of  men  and  women  throughout  the  world. 


Statement  of  Kenneth  Roth,  Executive  Director,  Human  Rights  Watch 

Human  Ri^ts  Watch  welcomes  the  Clinton  Administration's  support  for  the  rati- 
fication of  the  (Jonvention  on  the  Elimination  of  All  Forms  of  Discrmiination  Against 
Women  (CJEDAW).  Ratification  of  CEDAW  is  one  important  step  towards  fiilfilling 
Secretary  of  State  Warren  Christopher's  pled^  at  the  1993  World  Conference  on 
Human  Ri^ts  to  guarantee  women  s  human  rights  as  a  "moral  imperative."  We  be- 
lieve it  is  essentiS  that  the  U.S.  ratify  the  Convention  prior  to  the  1995  Fourth 
World  Conference  on  Women,  which  will  set  the  agenda  for  women's  rights  for  the 
next  decade.  Because  of  the  many  governments  that  seek  to  restrict  women's  rights 
with  arguments  of  cultural  relativism,  the  U.S.  position  at  the  Conference  must  be 
clearly  rooted  in  international  human  rights  standards  rather  than  mere  political 
preferences. 

There  can  be  no  doubt  about  the  need  for  a  comprehensive,  international  treaty 
that  specifically  articulates  and  guarantees  women  s  human  rights.  Over  the  past 
four  years.  Human  Rights  Watch  has  documented  epidemic  levels  of  violence  against 
women  and  sex  discrimination  worldwide.  The  U.S.  State  Department's  Country  Re- 
ports on  Human  Rights  Practices  for  1993  also  chronicles  massive  violations  of  wom- 
en's human  rights  globally.  While  other  major  human  rights  treaties  in  theory  pro- 


3  Senate  Foreign  Relations  Conunittee  hearing,  Nomination  of  Warren  Christopher  to  be  Sec- 
retary of  State,  1/13/93  (statement  of  Warren  Christopher). 

*  Federal  News  Service,  1/25/94,  Secretary -General  Says  International  Court  of  Justice  Is  Bea- 
con That  Must  Carry  Light  of  International  Law  (taken  from  text,  translated  from  French,  of 
Secretary-General  Boutros  Boutroe-Ghali  delivered  at  the  Hague,  1/20/94). 
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tect  men  and  women  equally,  in  practice,  they  oilen  have  not  been  systematically 
applied  to  gender-speciflc  or  gender-motivated  forms  of  abuse. 

The  Convention  is  as  important  for  women  in  the  United  States  as  in  other  coun- 
tries. U.S.  law  fails  adequately  to  provide  equal  and  effective  protection  from  sex 
discrimination,  particularly  in  the  areas  of  employment,  education  and  health  care 
(see  item  6  below).  Sexual  abuse  against  women  inmates  that  is  perpetrated  or  tol- 
erated by  prison  officials  is  appalRnglv  routine  in  many  prisons.  Spousal  violence 
continues  to  be  under-investigated  and  under-prosecuted,  and  the  victims,  who  are 
overwhelmingly  women,  are  often  denied  the  equal  protection  of  the  law.  By  ratify- 
ing the  Convention,  the  U.S.  would  signify  its  intent  progressively  and  more  effec- 
tively to  promote  and  protect  women's  human  rip^hts  at  home. 

Human  Rights  Watch  supports  U.S.  ratification  of  the  Convention  on  the  Elimi- 
nation of  All  Forms  of  Discrimination  Against  Women.  However,  we  urge  the  Ad- 
ministration to  do  so  in  a  manner  that  will  ensure  the  broadest  protection  from  sex 
discrimination  while  remaining  consistent  with  the  civil  liberties  guarantees  of  the 
United  States  Constitution.  We  submit  the  following  comments  on  the  Administra- 
tion's proposed  reservations,  understandings,  and  declaration,  focussing  on  those 
areas  of  particular  relevance  to  our  work. 

1.  RESERVATION:  PRIVATE  CONDUCT 

The  reservation,  with  particular  reference  to  Articles  2,  3  and  5  of  the  Convention, 
rejects  any  obligation  under  the  Convention  to  regulate  private  discriminatory  be- 
havior "except  as  mandated  by  the  Constitution  and  laws  of  the  United  States." 

We  agree  with  the  Administration  that  there  exist  spheres  of  private  conduct 
where  competing  constitutional  concerns  such  as  free  speech  prevent  government  ac- 
tion to  eradicate  private  acts  of  sex  discrimination. 

However,  we  believe  the  government's  attempt  to  limit  its  Convention  obligations 
in  the  realm  of  private  conduct  to  the  requirements  of  the  Constitution  and  current 
laws  of  the  United  States  is  unnecessarily  narrow.  U.S.  law  on  private  conduct  fails 
to  reach  some  forms  of  private  discriminatory  behavior  that  are  not  protected  under 
the  Constitution.  For  example,  Title  H  of  the  Civil  Rights  Act  of  1964,  which  is  di- 
rected at  private  enterprises  and  establishments  that  are  open  to  the  public,  pro- 
scribes discrimination  on  the  basis  of  race,  religion,  color  and  national  origin,  but 
not  sex.  In  such  cases,  an  obligation  of  government  regulation  arising  under  the 
Convention  would  be  an  appropriate  and  desirable  addition  to  current  UJS.  law.  We 
recommend  modifying  the  proposed  reservation  to  permit  greater  regulation  of  pri- 
vate discriminatory  conduct  except  when  barred  by  privacy  rights  secured  by  the 
U.S.  Constitution. 

2.  RESERVATION:  COMBAT  ASSIGNMENTS 

This  reservation,  targeting  Articles  2  and  7(b)  of  the  Convention,  allows  the  Unit- 
ed States  to  discriminate  against  women  with  respect  to  service  in  "military  units 
and  positions  which  may  require  engagement  in  direct  combat." 

Human  Rights  Watch  opposes  this  reservation.  We  believe  that  the  exclusion  of 
women  from  military  units  or  positions  which  may  engage  in  direct  combat  is  overly 
broad.  Instead,  before  women  can  be  legally  barred  from  particular  units  or  posi- 
tions, the  military  services  should  be  required  to  enunciate  compelling  gender-spe- 
cific performance  criteria. 

3.  RESERVATION:  PAID  MATERNITY  LEAVE 

This  reservation  reiects  any  obligation  under  Article  ll(2)(b)  of  the  Convention  "to 
introduce  maternity  leave  with  pay  or  with  comparable  social  benefits  without  loss 
of  former  employment,  seniority  or  social  allowances." 

Human  Ri^ts  Watch  opposes  this  reservation  insofar  as  it  may  lead  to  employ- 
ment discrimination  on  the  basis  of  pregnancy,  childbirth  or  related  medical  condi- 
tions. We  agree  with  the  Administration  that  current  U.S.  law  does  not  require  the 
f)rovi8ion  of  "maternity  leave  with  pay  or  with  comparable  social  benefits  without 
OSS  of  former  employment,  seniority  or  social  allowances."  However,  the  Pregnancy 
Disability  Act  of  1978  entitles  women  who  are  unable  to  work  for  pregnancy-related 
reasons  to  disability  and  leave  benefits  on  the  same  basis  as  persons  unable  to  work 
for  other  medical  reasons.  We  believe  the  United  States  should  maintain  this  mini- 
mum standard  of  protection  against  pregnancy-related  discrimination  in  the  work- 
place. 

4.  UNDERSTANDING:  FEDERAL-STATE  IMPLEMENTATION 

This  understanding  emphasizes  that  implementation  of  CEDAW  will  be  divided 
among  the  Federal,  state  and  local  governments,  in  accordance  with  their  respective 
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jurisdiction.  Human  Ri^ts  Watch  opposes  this  understanding,  which  could  be  inter- 
preted as  limiting  federal  responsibility  for  the  conduct  of  state  and  local  govern- 
ments. US.  ratifu:ation  of  the  Convention  should  provide  a  stimulus  to  the  federal 
government  to  expand  oversight  of  state  and  loceu  governments  to  ensure  greater 
protection  fitjm  sex  discrimination  for  all  Americans,  regardless  of  which  govern- 
mental entity  threatens  their  basic  rights.  The  necessity  or  such  federal  oversight 
is  historically  demonstrated  by  the  repeated  need  for  U.S.  federal  civil  rights  inter- 
vention in  areas  regulated  by  state  and  local  governments,  such  as  employment  and 
education. 

6.  UNDERSTTANDING:  FREEDOM  OF  SPEECH,  EXPRESSION  AND  ASSOCIATION 

This  understanding  rejects  any  obligation  under  the  Convention,  in  particulai 
under  Articles  5,  7,  8  and  13,  to  restrict  free  speech,  expression  and  associatio^i 
ri^ts  to  the  extent  that  they  are  protected  by  the  Constitution  and  the  laws  of  the 
United  States. 

Human  Ridits  Watch  supports  this  understanding  as  an  appropriate  safeguard 
for  the  First  Amendment  rights  to  free  speech  and  association. 

6.  DECLARATION:  NON-SELF-EXECUTING 

This  declttration  renders  the  provisions  of  the  Convention  non-self-executing  for 
the  purposes  of  domestic  United  States  law.  The  Administration  argues  that  "Given 
the  extensive  protections  already  present  in  U.S.  law,  there  is  no  discernible  need 
for  the  establishment  of  additional  causes  of  action  or  new  avenues  of  litigation  in 
order  to  enforce  the  essential  requirements  of  the  Convention." 

Many  of  the  rights  and  freedoms  guaranteed  under  the  Convention  are  protected 
by  federal,  state  and  local  laws.  However,  Human  Ri^ts  Watch  is  concerned  that 
this  declaration  appears  to  exempt  the  U.S.  from  implementing  provisions  that  are 
not  covered  under  existing  U.S.  law. 

The  U.S.  fails  to  provide  women  with  full  and  equal  protection  from  discrimina- 
tion under  law  or  in  practice  in  a  number  of  areas.  For  example,  although  employ- 
ment discrimination  on  the  basis  of  sex  is  prohibited,  women  who  face  such  dis- 
crimination, including  in  the  payment  of  wages  and  on  the  basis  of  pregnancy,  lack 
an  effective  remedy.  National  statistics  show  entrenched  patterns  of  sex  discrimina- 
tion in  employment,  including  occupational  segregation  and  pay  inequity,  thirty 
years  after  enactment  of  Title  VII  of  the  Civil  Rights  Act  of  1964.^  An  obligation 
arising  under  the  Convention  to  take  "all  appropriate  measures"  to  ensure  to  women 
"the  n^t  to  equal  remuneration  *  ♦  ♦  ana  to  equal  treatment  in  respect  of  work 
of  equal  value"  should  be  welcome  impetus  to  identify  additional  legislative  meas- 
ures and  executive  actions  to  end  employment  practices  that  discriminate  on  the 
basis  of  sex,  as  well  as  to  extend  protection  to  currently  excluded  segments  of  the 
labor  market. 

Similarly,  U.S.  law  does  not  prohibit  discrimination  on  the  basis  of  sex  under  any 
program  or  activity  receiving  federal  grants.  Women,  particularly  pregntmt  women, 
continue  to  be  discriminated  against  by  private  and  public  agencies  receiving  federal 
funds.  For  example,  some  drug  rehabilitation  programs  refuse  to  treat  pregnant 
women  and  emergency  rooms  receiving  federal  funds  have  turned  away  pregnant 
women  in  labor.  In  contrast,  such  progrsmis  may  not  refuse  treatment  on  the  oasis 
of  race  or  national  origin.  Finally,  Title  DC  of  the  Education  Amendments  of  1972 
fails  to  prohibit  discriminatory  practices  in  the  admissions  processes  of  certain 
schools  and  universities. 

In  such  areas  where  current  U.S.  law  and  practice  fail  to  provide  equal  and  effec- 
tive protection  to  women  against  discrimination,  the  U.S.  government  should  pro- 
gressively take  "appropriate  measures" — including  legislation — to  comply  with 
CEDAW. 

7.  DECLARATION:  DISPUTE  SETTLEMENT 

Human  Ri^ts  Watch  opposes  this  reservation,  which  enables  the  U.S.  to  decide 
on  a  case-by-case  basis  wnether  to  submit  to  the  jurisdiction  of  the  International 
Court  of  Justice  concerning  disputes  over  the  interpretation  or  application  of  the 
Convention.  Article  29(2)  of  the  Convention  establishes  this  dispute  settlement 
mei^anism.  The  Administration  defends  this  proposed  reservation  on  the  grounds 
that  "it  is  prudent  for  the  United  States  Government  to  retain  the  ability  to  decline 
a  case  which  may  be  brought  by  another  country  for  frivolous  or  political  reasons." 


^See  Human  Rights  Watch  and  American  Civil  Liberties  Union,  Human  Rights  Violations  in 
the  United  States:  A  report  on  U.S.  compliance  with  the  International  Covenant  on  Civil  and 
Political  RighU  (New  York:  Human  Righte  Watch,  December  1983). 
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This  reservation  undermines  the  authority  of  the  International  Court  of  Justice 
particularly  and  the  general  regime  of  international  law.  It  is  the  task  of  the  Inter- 
national Court  of  Justice  to  determine,  among  other  things,  the  nature  and  validity 
of  claims  brought  before  it.  For  the  U.S.  to  reserve  the  right  to  recognize  the  Court's 
jurisdiction  on  the  basis  of  political  considerations  seriously  compromises  the  stat- 
ure and  effectiveness  of  the  Court  in  three  important  ways.  First,  it  implies  that 
the  Court  may  be  incompetent  or  biased  in  considering  claims  brought  before  it.  Sec- 
ond, it  participates  in  and  thereby  condones  the  unilateral  manipulation  of  the 
international  human  rights  regime.  Third,  and  perhaps  most  importantly,  it  encour- 
ages other  States  Parties  to  follow  this  example  and  permit  themselves  to  opt  out 
of  Court  enforcement  on  a  case-by-case  basis.  This  would  debilitate  the  entire  sys- 
tem of  international  law  and  render  the  Convention  an  empty  formality.  We  strong- 
ly urge  the  Conunittee  to  reject  this  proposed  reservation. 

In  sum,  we  support  the  immediate  ratification  of  the  Convention  on  the  Elimi- 
nation of  All  Forms  of  Discrimination  Against  Women.  However,  we  urge  the  Senate 
Foreign  Relations  Committee  first  to  reject  the  Administration's  proposed  federal- 
state  implementation  understanding  and  the  declaration  on  dispute  settlement.  We 
further  urge  the  Committee  to  amend  the  reservations  on  private  conduct,  combat 
assignments  and  paid  maternity  leave  as  described  above.  Finally,  we  believe  the 
non-self-executing  declaration  must  be  accompfmied  by  an  explicit  commitment  to 
take  "all  appropriate  measures"  to  carry  out  all  the  provisions  of  the  Convention. 


Statement  of  Hadassah 

Dear  Senator  Pell:  Hadassah,  the  Women's  Zionist  Organization  of  America, 
Inc.  urges  swift  introduction  and  ratification  of  the  Convention  on  the  Elimination 
of  All  Forms  of  Discrimination  Against  Women  (CEDAW). 

Hadsssah  has  actively  supported  ratification  of  this  international  bill  of  rights  for 
women  since  its  adoption  by  the  United  Nations  in  1979.  In  fact,  I  enclosed  petitions 
and  a  policy  statement  supporting  CEDAW  which  was  unanimously  adopted  at 
Hadassah's  recent  national  convention. 

We  believe  United  States  played  a  major  role  in  drafting  this  international  human 
rights  treaty  that  guarantees  women  such  fundamental  rights  as  the  right  to  vote, 
to  enter  freely  into  marrieige  and  to  gain  equal  access  to  education,  employment  and 
health  care.  It  is  ironic,  that  following  its  active  role  in  drafting  this  landmark  docu- 
ment more  than  thirteen  years  ago,  tne  United  States  has  yet  to  join  the  133  coun- 
tries that  have  ratified  the  treaty.  In  fact,  the  United  States  and  South  Africa  are 
the  only  countries  in  the  industrialized  world  that  have  not  ratified  CEDAW! 

If  the  United  States  is  to  maintain  its  role  as  a  leader  in  the  arena  of  inter- 
national human  rights,  we  must,  at  the  very  least,  ratify  basic  international  human 
rights  conventions  such  as  CEDAW. 

Thank  you  for  your  leadership  and  support  on  this  important  issue. 
Sincerely, 

June  Walker, 
National  American  Affairs  Chair. 

Wendy  Sobel, 
National  American  Affairs  Director. 

Enclosure: 

POLICY  STATEMENT  ADOPTED  AT  HADASSAH'S  80TH  NATIONAL  CONVENTION 

Hadassah,  the  Women's  Zionist  Organization  of  America,  supports  the  United  Na- 
tions Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women 
(CEDAW).  We  call  upon  the  United  States  Senate  to  ratify  this  Convention  and  join 
the  overwhelming  majority  of  signatory  nations. 

As  a  women's  onranization,  we  recognize  the  need  for  an  international  bill  of 
rights  for  women.  The  Convention  addresses  this  necessity  by  setting  forth  stand- 
ards for  women's  civil,  legal  and  reproductive  rights.  Additionally,  the  document 
obliges  the  signatory  nations  to  pursue  legislation  and  policies  that  lead  to  gender 
equality. 

It  is  imperative  that  the  United  States,  a  leader  in  the  human  ri^ts  arena  and 
an  active  party  in  drafting  the  document,  honor  its  international  commitments  and 
ratify  the  Convention  before  the  rapidly  approaching  1995  United  Nations  Fourth 
World  Conference  on  Women. 
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Statement  of  Soroptimist  International  of  the  Americas 

Soroptimist  International  of  the  Americas  a  volunteer  service  organization  com- 
prised of  nearly  47.000  business  and  professional  women,  is  committed  to  the 
achievement  of  ecrual  rights  for  women  including  equality  of  economic,  educational, 
social  and  political  opportunity.  One  vehicle  for  taking  positive  action  to  improve  the 
status  of  women  ana  bring  about  full  eqruality  with  men  is  the  ratification  and  im- 

Xlementation  of  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimination 
gainst  Women  (CEDAW).  Soroptimist  International  of  the  Americas  has  advocated 
for  ratification  of  CEDAW  since  the  Convention  was  first  opened  for  signature  in 
1980. 

The  ratification  of  CEDAW  is  necessary,  not  iust  for  women,  but  for  all  citizens. 
Only  an  equitable  society  can  truly  prosper.  Only  an  equitable  society  can  take  full 
advantage  of  its  human  resources.  In  a  society  where  there  is  oarity  among  citizens 
in  terms  of  economic  status,  education,  health  care,  legal  rights,  job  opportunities 
and  political  access,  all  benefit  from  the  increased  ability,  productivity  and  security 
created. 

Over  the  last  20  years  women  in  the  United  States  have  experienced  greater  op- 
portunities than  ever  before.  This  is  due  to  the  tremendous  efibrts  of  women's  rights 
advocates  and  individuals  who  have  challenged  old  systems.  Additionally,  changing 
economic  needs,  advances  in  technology  ana  newly  evolved  social  structures  have 
made  it  imperative  for  women  to  enter  spheres  previously  exclusive  to  men.  Despite 
some  important  gains  in  the  United  States,  it  is  clear  that  discrimination  remains 
in  our  society.  This  discrimination  is  insidious  and  debilitating.  The  results  are  that 
women  are  still  behind  in  terms  of  all  of  the  benefits  that  living  in  an  industrialized, 
democratic  society  affords.  Worse,  perhaps,  women  are  far  more  likely  to  be  ex- 

Sloited  and  poor.  These  are  facts.  It  seems  auite  obvious  that  there  is  more  to  be 
one.  Unfortunately,  the  implementation  of  CEDAW  is  seen  as  too  great  a  challenge 
by  some.  This  has  slowed  its  ratification.  However,  the  fact  that  it  is  a  challenge, 
the  fact  that  eliminating  discrimination  will  require  such  a  firm  and  steadfast  com- 
mitment, certainly  suggests  the  urgent  need  for  CEDAW. 

Our  government  has  yet  to  make  the  kind  of  commitment  needed  to  set  the  tone 
and  work  as  a  "change  agent"  to  increase  gains  and  further  eliminate  discrimina- 
tion. The  ratification  of  CS^DAW  would  act  as  a  move  to  a  greater  leadership  posi- 
tion in  creating  and  ensuring  a  more  just  society. 

It  is  equally  important  that  the  United  States  remain  a  world  leader  on  human 
rights  by  joining  governments  who  have  already  ratified  CEDAW.  In  doing  so  we 
wul  have  an  opportunity  to  participate  in  the  Committee  and  work  for  progress  on 
human  rights  on  an  international  level.  By  ratifying  CEDA\y,  this  government  will 
be  making  a  statement  both  abroad  and  at  home  that  the  United  States  government, 
not  just  its  NGO's,  is  proactive  in  its  approach  to  the  human  ri^ts  of  women. 


Statement  of  Amnestty  International  USA 

For  over  a  decade  Amnesty  International  has  carried  out  a  campaign  calling  for 
the  ratification  of  international  human  rights  treaties  including  the  Genocide  Con- 
vention, the  Convention  Against  Torture,  the  international  Covenant  on  Civil  and 
Political  Rights,  the  International  Covenant  on  Economic  and  Social  Ri^ts,  the 
Convention  on  the  Elimination  of  all  Forms  of  Racial  Discrimination  and  the  Con- 
vention on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women  (herein- 
afler  cited  as  the  UN  Women's  Convention). 

Amnesty  International  has  found  that  these  treaties  are  important  tools  in  sup- 
port of  our  work  on  behtilf  of  prisoners  of  conscience  and  against  patterns  of  human 
rights  abuses.  The  treaties  establish  international  human  rights  standards  to  which 
all  governments  can  be  held  accountable  and  provide  monitoring  mechanisms  that 
permit  international  pressure  to  be  brought  against  governments  that  do  not  fulfill 
their  human  rights  pledges.  The  failure  of  the  United  States  to  ratify  any  one  of 
these  treaties  undermines  both  the  treaty's  effectiveness  and  the  role  of  this  country 
as  a  leader  in  the  cause  of  international  ri^ts.  To  date,  the  United  States  has  rati- 
fied only  the  Genocide  Convention  and  the  International  Covenant  on  Civil  and  Po- 
litical Rights. 

BACKGROUND 

The  United  Nations  General  Assembly  adopted  the  UN  Women's  Convention  on 
September  18,  1979.  Since  that  time  over  130  governments  have  ratified  the  Con- 
vention. Although  the  United  States  took  an  active  role  in  the  formulation  of  the 
Women's  Convention,  it  is  today  the  only  western  government  not  to  have  ratified 
this  important  treaty. 
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The  UN  Women's  Convention  provides  the  world  community  with  an  international 
framework  of  standards  for  the  recognition  and  protection  of  women's  rights  as 
human  rights.  The  Women's  Convention  is  a  comprehensive  codification  of  the  ridit 
to  non-discrimination  on  the  basis  of  gender.  The  Convention  defines  discrimination 
against  women  as  "any  distinction,  exclusion,  or  restriction  based  on  sex,  that  has 
the  effect  or  purpose  of  impairing  or  nullifying  the  recognition,  enjoyment  or  exer- 
cise by  women  of  human  rights  and  fundamental  freedoms."  The  Convention  calls 
upon  all  States  Parties  to  take  appropriate  measures  in  all  fields  to  "ensure  the  lull 
development  and  advancement  of  women,  for  the  purpose  of  guaranteeing  them  the 
exercise  and  enjoyment  of  human  rights  and  fundamental  freedoms  on  tne  basis  of 
equality  with  men." 

States  Psulies  to  the  Convention  have  a  treaty  obligation  to  undertake  legislative, 
judicial,  administrative  and  other  appropriate  measures  to  abolish  existing  prac- 
tices, laws  and  customs  which  discriminate  against  women  and  violate  theirnuman 
ri^ts  and  fundamental  freedoms. 

AMNESTY  INTERNATIONAL  FINDS  THE  UN  WOMEN'S  CONVENTION  DIRECTLY  RELEVANT 
TO  ITS  CONCERNS  IN  A  VARIETY  OF  AREAS 

Article  3  of  the  Convention  calls  on  governments  to  ensure  that  women  may  exer- 
cise and  enjoy  human  rights  and  fundamental  freedoms  on  a  basis  of  equality  with 
men.  Women  should  receive  the  same  fundamental  protections  for  exercising  their 
human  rights  as  other  inhabitants  of  a  country. 

Anmesty  International  has  documented  myriad  cases  of  abuses  of  women 
and  men  by  government  officials  and  found  that  women  in  custody  are  more 
likely  to  face  gender-specific  violations  of  human  rights,  such  as  rape,  sex- 
ual assault  and  sexual  intimidation.  Amnesty  has  also  documented  that 
rape  allegations  against  police  ofiicers  are  rarely  investigated  and  even 
more  rarely  result  in  convictions.  Other  forms  of  sexual  humiliation  tar- 
geted primarily  at  women  detainees  include  fondling  by  male  guards,  verbal 
abuse  that  is  gender-related,  threats  of  rape  or  other  forms  oi  sexual  abuse, 
strip  searching  and  body  cavity  searching  with  the  intent  to  humiliate  or 
degrade.  Anmesty  has  also  documented  the  rape  of  female  children  in  de- 
tention. There  are  case  where  children  as  young  as  three  years  old  have 
been  raped. 

Article  7  of  the  UN  Women's  Convention  requires  the  government  to  assure  wom- 
en's participation  in  all  forms  of  public  life,  including  participation  in  non-govern- 
mental organizations  concerned  with  the  public  and  political  life  of  the  country. 
Anmesty  International  has  documented  numerous  cases  of  women  activists 
who  have  been  detained,  tortured,  "disappeared"  or  killed  because  of  the  ac- 
tivities in  organizations  that  promote  avil,  political,  social,  cultural  or  eco- 
nomic rights  or  seek  to  protect  human  rights. 

Article  12  of  the  UN  Women's  Convention  calls  on  governments  to  insure  appro- 
priate medical  services  in  connection  with  pregnancy,  confinement  and  the  post- 
natal period. 

Amnesty  International  has  documented  in  many  countries,  that  pregnant 
prisoners  are  tortured,  ill-treated  and  denied  adequate  nourishment  and 
medical  attention  which  in  many  cases  leads  to  miscarriage  and  permanent 
physical  damage. 

Article  14  of  the  UN  Women's  Convention  calls  on  governments  to  take  into  ac- 
count the  particular  problems  faced  by  rural  women    and  to  take  all  appropriate 
measures  to  ensure  that  rural  women  benefit  from  the  opportunity  to  organize  self- 
help  groups  and  cooperatives,  and  to  participate  in  all  community  activities." 
Amnesty  has  documented  serious  human  rights  violations  against  rural 
women  in  general  and  rural  women  who  are  activists  in  particular.  Indige- 
nous women  campaigning  on  issues  of  concern  to  them — such  as  protection, 
return  of  or  just  compensation  for  land  to  which  they  claim  traditional 
rights — have  freauently  themselves  become  victims  of  human  rights  viola- 
tions. Rigoberta  Menchu,  an  internationally  known  indigenous  leader  from 
Guatemala,  was  forced  into  exile  in  the  early  1980s,  alter  her  family  had 
been  killed  by  Guatemalan  security  forces.  When  she  returned  to  Guate- 
mala in   1989  to  participate  in  internal  peace  talks,  she  received  death 
threats.  Rigoberta  Menchu  received  the  Nobel  Peace  Prize  in  1992. 

IMPORTANCE  OF  US  RATIFICATION  OF  THE  UN  WOMEN'S  CONVENTION 

The  United  States  should  welcome  the  opportunity  to  take  part  with  other  coun- 
tries in  undertaking  measure  to  alleviate  oiscriminatory  practices  that  violate  the 
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human  ri^ts  of  women.  Also,  the  United  States  should  be  prepared  to  conform  it- 
self to  the  same  standards  as  other  countries  and  to  a  system  of  accountability  for 
progress  in  meeting  these  standards.  In  addition,  having  ratified  the  Women's  Con- 
vention, the  United  States  would  stand  on  a  foundation  mtemationally  agreed  unon 
standarids  in  urging  other  governments  to  alleviate  discriminatory  practices  tnat 
violate  the  human  n^ts  of  women. 

If  the  United  States  ratifies  the  Convention  it  will  have  the  opportunity  to  sit  on 
the  Committee  on  the  Elimination  of  Discrimination  Against  Women  (CEDAW),  the 
monitoring  body  of  the  Women's  Convention.  Participation  in  CEDAW  proceedings 
is  critical  to  Uie  development  of  standards  and  procedures  to  review  country  actions 
for  tiie  effective  implementation  of  the  Convention.  The  United  States  could  con- 
tinue its  leadership  role  in  the  development  of  the  Convention  through  participation 
in  the  Committee. 

In  ratifying  the  Convention,  the  United  States  will  join  with  more  than  130  na- 
tions which  nave  ratified  it  thereby  enhancing  the  wei^t  of  the  Convention  and 
eliminating  an  embarrassing  political  situation  for  the  United  States  internation- 
ally. In  particular  the  United  States  would  avoid  the  embarrassment  of  going  to  the 
Fourth  UN  World  Conference  on  Women  being  the  only  Western  government  which 
has  not  ratified  the  Women's  Convention. 

Through  ratification  the  United  States  can  work  towards  strengthening  inter- 
national law  and  mechanisms  for  promoting  and  protecting  women's  human  rights 
and  make  clear  its  commitment  to  achieve  tne  goals  of  the  Convention  to  eliminate 
discrimination  against  women. 


Statement  of  the  Georgia  Coalition  of  Black  Women,  Inc. 

resolution 

Whereas,  the  United  States  Nations  Commission  on  the  Status  of  Women  formu- 
lated a  document  titled  THE  CONVENTION  on  the  ELIMINATION  of  ALL  FORMS 
of  DISCRIMESfATION  AGAINST  WOMEN,  (CEDAW);  and 

Whereas  the  United  Nations  General  Assembly  adopted  THE  CONVENTION, 
and  opened  it  for  signature  in  December  1979;  and 

Whereas,  THE  CONVENTION,  sometimes  called  an  international  BUI  of  Rights 
for  Women,  obligates  those  countries  which  have  ratified  or  acceded  to  it  to  "take 
all  appropriate  measures"  to  ensure  the  fiill  development  and  advancement  of 
women  in  all  spheres — political,  educational,  employment,  health  care,  economic,  so- 
cial, legal,  marriage  and  social  relations — as  well  as  to  modify  the  social  and  cul- 
tural patterns  of  conduct  of  men  and  women  to  eliminate  prejudice,  customs  and  all 
other  practices  based  on  the  idea  of  the  inferiority  or  superiority  of  either  sex;  and 

Whereas,  52  countries,  including  the  United  States,  signed  THE  CONVENTION 
during  the  1980  Mid-Decade  Conference  for  Women  in  Copenhagen,  Denmark;  and 

Whereas,  the  CONVENTION  entered  into  force  September  3,  1981;  and 

Whereas,  the  United  States  has  not  yet  ratified  or  acceded  to  THE  CONVEN- 
TION; 

Therefore,  Be  It  Resolved,  That  the  Georgia  Coalition  of  Black  Women,  Inc^m)  on 
record  in  support  of  United  States  ratification  or  accession  to  THE  CONVENTION, 
and  a  copy  of  this  Resolution  be  sent  to  the  President  of  the  United  States,  with 
a  copy  to  the  Secretary  of  State,  and  to  each  member  of  the  U.S.  Senate  Foreign 
Relations  Committee,  urging  that  immediate  action  begin  on  THE  CONVENTION, 
and  support  for  the  United  States  ratification  or  accession  to  THE  CONVENTION; 
and 

Be  It  Further  Resolved,  a  copy  of  this  Resolution  be  sent  to  each  member  of  the 
United  States  Senate,  accompanied  by  a  letter  of  support  on  Georgia  Coalition  of 
Black  Women's  stationary. 

This  Resolution,  adopted  Saturday,  September  24,  1994,  Georgia  Coalition  of 
Black  Women. 

Edith  Grant,  President;  Hattye  L.  Brown,  Vice  Chair;  Jessie  P.  Green, 
Secretary;  Eloise  PHILLIPS,  Treasurer;  Rita  J.  Samuels,  Executive 
Director;  Eleanor  Cox;  Lillie  Harvey;  Margaret  Dudley;  and 
Eugenlv  Prather. 


Statement  of  Untted  Nations  Association  of  the  Untted  States  of  America 

On  behalf  of  the  national  membership  of  the  United  Nations  Association  of  the 
USA,  we  ui^e  you  to  support  United  States  ratification  of  the  United  Nations  Con- 
vention on  the  Elimination  of  AU  Forms  of  Discrimination  Against  Women.  The 
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Women's  Convention,  adopted  by  the  General  Assembly  in  1979  with  the  support 
of  the  United  States,  has  Been  ratified  by  over  130  countries.  United  States  action 
on  this  treaty  is  long  overdue,  especially  since  the  principles  embodied  in  the  Con- 
vention are  reflected  in  our  own  constitution  and  laws. 

Ratification  of  the  Women's  Convention  is  essential  to  advancing  US  leadership 
in  the  field  of  human  rights.  As  the  work  of  the  War  Crimes  Tribunal  investigating 
the  former  Yugoslavia  ^ts  underway,  the  Women's  Convention  will  provide  the  con- 
text in  which  to  investigate  and  address  crimes  against  women,  including  cases  of 
systematic  rape  of  women  as  an  instrument  of  ethnic  cleansing.  Likewise,  next 
year's  World  Conference  on  Women  wiU  review  progress  in  implementing  the  provi- 
sions of  the  Convention.  United  States  inaction  on  the  treaty  has  prevented  Ameri- 
cans from  participating  in  the  woric  of  the  Committee  on  the  Ehmination  of  Dis- 
crimination Against  Women  which  oversees  the  treaty's  practical  implementation, 
thereby  denying  us  an  important  opportunity  to  further  the  international  protection 
of  women. 

The  members  of  UNA-USA  declared  at  their  Januaiy  1994  national  convention 
that  "United  Nations  human  rights  treaties  provide  the  framework  of  principles  nec- 
essary for  governments  to  establish  just  and  functional  constitutional  and^judicial 
systems,  as  well  as  to  maintain  a  level  of  civil  participation  necessary  to  sustain 
diemocracy."  We  believe  that  the  success  of  efforts  to  foster  economic  and  political 
progress  worldwide  depends  on  the  degree  to  which  people  are  able  to  exercise  their 
rights  fully  within  their  respective  societies.  We  urge  you,  therefore,  to  support  this 
international  legal  framework  for  the  protection  of  women  that  reflects  a  continuing 
American  conmiitment  to  building  a  more  equitable  smd  just  society  for  all. 
Sincerely, 

William  J.  vanden  Heuvel, 

Chair,  Board  of  Governors. 

Shirley  Quisenberry, 
Chair,  Council  of  Chapter  and  Division  Presidents. 

Ruth  Hinerfeld, 
Vice  Chair  o/"  the  Association. 


Statement  of  Bella  S.  Abzug  Co-Chair,  Women's  Environment  &  Development 

Organization 

As  one  who  has  been  closely  involved  for  at  least  the  past  twenty  years  in  United 
Nations  efforts  to  advance  the  social,  economic,  political  and  human  rights  of  women 
throughout  the  world,  I  am  pleased  that  the  Senate  Forei^  Relations  Committee 
is  holding  this  important  hearing  to  facilitate  U.S.  ratification  of  the  Convention  to 
Eliminate  Discrimination  Against  Women  (CEDAW). 

Ratification  bv  our  government  is  long  overdue.  The  seeds  of  CEDAW  were  plant- 
ed in  1975  at  the  First  UN  Decade  of  Women  conference  in  Mexico  City,  wnich  I 
attended  in  an  ofiicial  capacity  as  a  Congressional  adviser  to  the  U.S.  delegation. 
I  was  at  the  Second  UN  Conference  on  Women  in  Copenhagen  at  which  the  CEDAW 
treaty  was  opened  for  signatures  and  at  the  third  conference  in  Nairobi  at  which 
the  U.S.  delegation  headed  by  Maureen  Reagan  approved  the  Forward-Looking 
Strategies  for  the  Advancement  of  Women,  a  document  that  specifies  actions  needed 
to  implement  the  treaty.  And,  as  co-chair  of  the  Women's  Environment  &  Develop- 
ment Organization,  an  international  network  of  women's  rights  advocates  that  fully 
supports  CEDAW,  I  will  be  among  the  thousands  of  NGO  women  participating  in 
the  September  1995  Fourth  UN  Conference  on  Women  and  its  parallel  activities. 

Since  President  Carter  signed  CEDAW  in  1980,  the  ratification  process  had  suc- 
cumbed to  neglect  and,  over  a  period  of  almost  14  years,  to  a  needlessly  prolonged 
examination  of  the  treaty's  consonance  with  U.S.  laws.  The  decision  to  move  forward 
on  ratification  is  most  welcome. 

However  belatedly,  Senate  ratification  is  of  urgent  and  enormous  significance  both 
for  American  women  and  for  our  country's  leadership  in  behalf  of  equality  for 
women  and  democratic  principles.  It  has  been  a  source  of  continuing  embarrassment 
to  Americans  participating  in  UN  activities  related  to  the  female  half  of  the  world's 
population  that  our  government  has  not  yet  become  a  party  to  the  major  multilat- 
eral treaty  affirming  women's  rights.  The  most  recent  count  is  that  136  nations  have 
ratified  the  CEDAW  treaty  and  the  United  States  is  the  only  Western  nation  that 
has  failed  to  do  so. 
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The  Secretary  of  State's  transmittal  letter  refers  to  the  Fourth  UN  World  Con- 
ference on  Women  to  be  held  in  Beijing,  China  in  September  1996.  Obviously,  our 
governmental  delegation  will  be  severely  handicapped  and  nwrally  compromised  if 
it  goes  to  the  UN  women's  without  having  completed  the  CEDAW  ratiiication  proc- 
ess. 

While  we  do  not  agree  with  the  need  to  enter  such  extensive  reservations,  under- 
standings and  declarations  to  the  text  of  the  Convention  as  proposed  by  the  Depart- 
ment of  State,  ratiflcation  with  some  declarations  or  understandings  is  certainly 
preferable  to  having  no  ratification.  Failure  to  ratify  would  be  a  repudiation  of  the 
many  strides  taken  in  our  country  by  women  and  men  towards  achieving  the  full 
equality  and  participation  of  women  in  all  aspects  of  life — economic,  social  and  polit- 
ical. 

The  United  States  has  been  part  of  the  international  community's  effort  to  ac- 
knowledge the  value  of  women's  participation  at  every  level  of  decision-making  in 
the  texts  of  UN  documents  and  conference  proceedings,  including  the  Rio  Declara- 
tion; UNCED's  Agenda  21;  the  programs  of  action  and  preparatory  conmiittee  meet- 
ing documents  for  the  Social  Summit  and  the  Fourth  World  Women's  Conference; 
and  the  final  document  from  the  International  Population  and  Development  Con- 
ference in  Cairo. 

Prompt  ratification  is  mandated  to  carry  the  force  of  policy  on  gender  issues  from 
domestic  U.S.  law  into  international  law,  and  to  incorporate  CEDAW  into  U.S.  legal 
obligations. 

hope  the  Senate  Foreign  Relations  Committee  will  respond  to  the  frequently  ex- 
pressed calls  from  major  American  women's  organizations  and  act  speedily  to  ap- 
prove ratification  and  to  facilitate  prompt  positive  action  on  this  landmark  Conven- 
tion by  at  least  two-thirds  of  the  members  of  the  VS.  Senate. 


Statement  of  Presbyterian  Church  (U.S.A.) 

Dear  Senator  Pell,  We  urge  your  strong  and  immediate  support  for  the  ratifica- 
tion of  the  United  Nations  Convention  on  the  Elimination  of  All  Forms  of  Discrimi- 
nation Against  Women  (CEDAW). 

The  General  Assembly  of  the  Presbyterian  Church  (U.S.A.)  voted  to  support  the 
ratification  of  this  important  treaty  in  1987,  stating  in  part:  "The  199th  General  As- 
sembly (1987)  urge(8)  aU  Presbyterians  to  contact  their  senators,  requesting  them 
to  take  the  necessary  steps  for  ratifying  the  Convention  *  *  *"  (Minutes  of  the 
Presbyterian  Church  (U.SA.),  Journal,  Part  I,  page  584). 

The  204th  General  Assembly  (1992)  adopted  a  resolution,  "On  Urging  Ratification 
of  Five  United  Nations  Human  Ri^ts  Covenants,"  which  "dirges  the  &nate  to  pro- 
vide swift  review  and  consent  for  the  ratification  of  *  *  *  the  Convention  on  the 
Elimination  of  All  Forms  of  Discrimination  Against  Women  *  ♦  * ."  The  resolution 
"urges  all  Presbyterians — congregations,  presbyteries,  and  synods — to  convey  their 
concerns  regarding  human  rights  and  the  ratification  of  these  legal  documents" 
(Minutes  of  the  Presbyterian  Chureh  (U.SA.),  Journal,  Part  I,  pages  80-81). 

As  a  nation  whidi  is  a  leader  in  the  worldwide  struggle  for  human  rights,  we  be- 
lieve that  it  is  important  that  the  United  States  act  inmiediately  to  ratify  this  docu- 
ment, to  which  over  130  other  states  in  the  world  are  now  parties. 

Ratification  of  the  treaty  would  be  an  important  symbol  of  the  United  States'  con- 
tinued commitment  to  promoting  the  basic  rights  of  women,  both  in  our  own  country 
and  around  the  world.  It  would  ensure  that  the  United  States  participates  fully  in 
the  new  global  movement  to  make  women's  rights  an  integral  part  of  human  rights 
as  we  progress  toward  the  United  Nations  Fourth  World  Conference  on  Women  in 
Beijing  in  September  1995. 

The  need  continues.  The  opportunity  to  act  is  present.  We  urge  your  support  and 
that  of  your  committee  for  the  ratification  of  CEDAW. 
Sincerely, 

Robert  H.  Bohl, 
Moderator.  206th  General  Assembly  (1994). 

James  E.  Andrews, 
Stated  Clerk,  General  Assembly. 

James  D.  Brown, 
Executive  Director,  GA  Council. 
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Statement  of  the  United  Church  of  Christ,  Cleveland,  OH 

RESOLUTION  ON  RENEWED  UNITED  STATES  SUPPORT  OF  THE  UNITED  NATIONS  AS  OUR 

BEST  INVEOTMENT  FOR  A  JUST  PEACE 

WHEREAS,  the  Twelfth  General  Synod  of  the  United  Church  of  Christ  in  the  Pro- 
nouncement on  Human  Rights  urged  ratification  of  "all  Human  Ris4its  Covenants, 
Conventions  and  Protocols  passed  by  the  UN  and  signed  by  U.S.  Presidents"  and 
none  of  these  have  yet  been  ratified  by  the  U.S.  Senate,  and; 

WHEREAS,  the  Fifteenth  General  Synod  of  the  United  Church  of  Christ  affirmed 
the  United  Church  of  Christ  as  Just  Peace  Church,  which  implies  that  the  United 
Church  of  Christ  is  committed  to  world  peace  and  justice  and  will  support  methods 
that  bring  about  friendship,  justice  and  common  security  from  violence,  and; 

WHEREAS,  the  Fifteenth  General  Synod  of  the  United  Church  of  Christ  affirmed 
our  support  for  the  United  Nations  and  suggested  ways  of  strengthening  it  to  bring 
about  a  peaceful  world,  and  affirmed  support  for  the  International  Court  of  Justice, 
the  principal  judicial  organ  of  the  Umted  Nations,  and  for  the  strengthening  of 
international  law,  and; 

WHEREAS,  the  Directorate  of  the  Office  for  Church  in  Society  meeting  November 
22,  1986,  and  the  Coordinating  Center  for  Women  meeting  February  23,  1987 
VOTED,  in  response  to  concerns  of  women  attending  the  Great  LaJces  Regional 
Meeting  (10/18/8),  that  a  resolution  be  forwarded  to  the  Sixteenth  General  ^nnod, 
"expressing  dismay  that  the  U.S.  has  not  ratified  the  Convention  for  the  Elimination 
of  All  Forms  of  Discrimination  Against  Women,  has  not  ratified  the  Convention  on 
Human  Ri^ts  and  is  not  honoring  it's  financial  commitments  to  the  United  Na- 
tions," and; 

WHEREAS,  in  this  interdependent  world  the  need  for  the  United  Nations  has 
never  been  greater,  with  the  threat  of  instantaneous  global  destruction  making  es- 
sential a  world  forum  that  provides  a  place  for  debate  and  negotiations,  and; 

WHEREAS,  the  United  Nations  faces  the  greatest  financial  crisis  in  its  history 
as  both  the  United  States  and  the  Soviet  Union  fail  to  pay  their  full  dues,  in  viola- 
tion of  the  UN  Charter,  and; 

WHEREAS,  the  Forty-first  General  Assembly  of  the  United  Nations  designed  re- 
forms to  streamline  the  UN's  operations  and  give  major  funders  more  say  in  the 
budget  making  process  in  an  eflort  to  restore  funding  by  the  United  States,  and; 

WHEREAS,  although  the  United  States  benefits  along  with  all  people  throughout 
the  world  in  a  more  stable,  just  world,  our  nation  is  also  the  largest  single  oene- 
liciary  of  the  United  Nations  in  financial  terms  because  of  the  $800  million  that  the 
UN  community  spends  annually  in  the  New  York  area,  and; 

WHEREAS,  the  U.S.  Government  has  failed  to  ratify  the  Covenant  on  Economic, 
Social  and  Cultural  Rights,  the  Convention  on  Civil  and  Political  Rights,  the  Con- 
vention on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women  and  the 
Law  of  the  Sea;  has  rejected  the  rule  of  the  International  Court  of  Justice  and  has 
violated  its  treaty  obligations  for  financial  support  of  the  United  Nations, 

THEREFORE,  BE  rr  RESOLVED,  that  the  Sixteenth  General  Synod  reaffirm  its 
support  of  the  UN  and  request  the  Office  of  the  President  to  communicate  to  the 
President  of  the  U.S.  and  the  US  Ambassador  to  the  United  Nations,  the  Synod's 
conunitment  to  the  future  of  the  UN  and  to  its  reform,  to  the  financial  support  of 
the  UN  according  to  our  fair  share,  and  to  the  appointment  of  committed,  globally 
knowledgeable  leaders  to  represent  the  United  States  in  the  United  Nations, 

BE  IT  FURTHER  RESOLVED,  that  the  Sixteenth  General  Synod  call  upon  the 
United  Church  Board  for  World  Ministries  and  the  Office  for  Church  in  Society  to 
use  their  accreditation  as  official  Non-Governmental  organizations  related  to  the 
United  Nations  to  develop  and  disseminate  information  about  the  woric  of  the  UN 
and  it's  Organizations  to  the  members  of  the  United  Church  of  Christ,  and; 

Calls  upon  the  Coordinating  Center  for  Women  in  Church  and  Society  to  educate 
UCC  members  ab6ut  the  Convention  on  the  Elimination  of  All  Forms  of  Discrimina- 
tion Against  Women,  to  advocate  for  its  ratification  and  to  collaborate  with  the  Of- 
fice for  Church  in  Society  and  the  United  Church  Board  for  World  Ministries  in 
working  to  strengthen  United  Nations  commitment  to  programs  to  improve  the  lives 
of  women  in  this  society  and  around  the  world,  and; 

Calls  upon  the  Office  for  Church  in  Society  to  monitor  and  advocate  for  U.S.  legis- 
lation relating  to  support  of  the  United  Nations  and  to  work  through  its  action  net- 
work to  build  the  political  will  of  U.S.  policy  makers  to  strengthen  the  United  Na- 
tions for  the  building  of  a  justpeace,  and; 

BE  IT  FURTHER  RESOLVED  that  members  and  structures  of  the  United  Church 
of  Christ,  including  congregations,  associations,  and  conferences,  be  encouraged  to 
write  to  their  Congresspersons  and  Senators  urging  support  of  the  United  Nations, 
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encouraging  payment  by  the  United  States  of  its  fair  dues,  resisting  further  cuts  in 
contributions  and  supporting  reforms  that  will  strengthen  it  and  urging  ratification 
of  all  the  Human  Rights  Covenants,  Conventions  and  Protocols  passed  by  the  UN, 
as  well  as  the  Law  of  the  Sea  and  renewed  acceptance  of  the  rule  of  the  Inter- 
national Court  of  Justice,  and; 

BE  IT  FURTHER  RESOLVED  that  the  Sixteenth  General  Synod  encourage  mem- 
bers of  the  United  Church  of  Christ  to  become  more  knowledgeable  about  the  Unit- 
ed Nations  and  to  pray  for  the  future  of  the  United  Nations  and  for  the  commitment 
of  all  member  nations  to  strengthen  the  Organization  to  work  more  effectively  for 
the  achievement  of  justice  and  peace  for  aU  people. 


Letter  to  Senator  Pell  From  the  Lawyers  Committee  for  Human  Rights 

Lawyers  Committee  for  Human  Rights, 

New  York,  NY, 
September  26,  1994. 

Senator  CLAIBORNE  Pell, 

Chairman,  Senate  Foreign  Relations  Committee, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  Pell:  We  are  writing  to  thank  you  for  holding  a  hearing  on  the 
Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against  Women 
("CEDAW").  We  recognize  and  applaud  your  longstanding  advocacy  for  international 
human  rights  and,  in  particular,  the  rights  of  women.  As  you  are  well-aware,  the 
struggle  lor  equality  for  women  has  yet  to  result  in  full  equality  in  this  country, 
and  the  struggle  continues  today.  U.S.  ratification  of  this  important  international 
treaty  will  reiterate  the  commitment  of  the  United  States  to  full  equality  for  women. 
The  Lawyers  Committee  for  Human  Ri^ts  and  NOW  Legal  Defense  and  Education 
Fund  join  in  strongly  urging  ratification  of  CEDAW. 

We  share  the  Administration's  view  that  the  substantive  provisions  of  this  treaty 
are  consistent  with  the  letter  and  spirit  of  the  United  States  Constitution  and  laws, 
both  state  and  federal.  The  United  States  can  and  riiould  accept  virtually  all  of 
CEDAWs  obligations  and  undertakings  without  qualification. 

We  are  deeply  troubled,  however,  oy  the  reservations,  declarations  and  under- 
standings ("RDtrs")  proposed  by  the  Administration.  We  believe  that  only  one  un- 
derstanding, that  relating  to  limitations  on  free  speech,  expression  and  association, 
is  advisable.  The  remaining  RDU's,  eight  in  number,  are  all  designed  to  support  the 
Administration's  view  that  this  treaty  should  not,  in  any  way,  change,  or  commit 
us  to  change  anything  in  U.S.  law  or  practice,  now  or  in  the  mture.  Tlus  approach 
is  troubling  as  there  are  several  areas  where  the  U.S.  is  not  in  compliance  and  lags 
behind  much  of  the  industrial  world  in  guaranteeing  full  equality  to  women.  The 
Administration  appears  to  have  sought  to  identify  such  areas  and  then,  by  its 
RDU's,  to  preclude  any  obligation  to  work  to  improve  the  record  of  the  United  States 
in  these  areas.  At  a  minimum,  the  Administration  should  commit  publicly,  and  on 
the  record,  to  seek  improvement  of  its  performance  in  each  area,  rather  than  seek 
to  preclude  all  change  throu^  the  use  of  RDU's. 

We  are  very  disappointed  to  observe  that  the  qualifications  proposed  by  the  Ad- 
ministration reflect  tne  same  three  principles  as  did  the  qualiiications  attached  to 
the  Convention  on  the  Elimination  of  All  Forms  of  Racial  Discrimination  (the  llace 
Convention")  and  as  did  those  attached  by  the  previous  Administration  to  the  Inter- 
national Covenant  on  Civil  and  Political  Rights  (the  "ICCPR").  Each  of  these  prin- 
ciples is  misguided. 

The  first  principle — that  the  United  States  will  undertake  to  do  only  what  it  is 
already  doing — is  incompatible  with  the  object  and  purpose  of  the  treaty.  The  pur- 
pose of  treaties  generally  is  to  undertake  new  obligations  or  to  make  a  commitment 
to  the  international  community  to  adhere  to  existing  obligations.  The  mere  fact  that 
a  treaty  establishes  standards  to  which  the  U.S.  does  not  currently  adhere  is  not 
sufficient  reason  for  a  reservation.  A  specific  reservation  should  be  added  if  a  par- 
ticular treaty  provision  is  found  to  be  unacceptable.  But  there  should  not  be  a 
wholesale  reiection  of  change.  If  the  United  States  ratifies  CEDAW  subject  to  broad 
limitations  that  imply  a  lack  of  political  commitment  to  observe  international  stand- 
ards, its  actions  will  rightly  be  decried  by  the  international  community.  It  wiU  sug- 
gest that  the  U.S.  views  these  international  norms  as  being  applicable  only  in  other 
countries.  In  fact,  there  has  been  just  such  a  reaction  by  other  countries  in  regard 
to  the  RDU's  the  U.S.  attached  to  the  ICCPR— at  least  10  countries  have  filed  objec- 
tions with  the  United  Nations. 

The  second  principle— declaring  the  articles  of  CEDAW  not  to  be  self-executing — 
is  both  constitutionally  unnecessary  and  inconsistent  with  the  spirit  of  Article  6  of 
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the  Constitution  as  the  framers  conceived  it.  There  is  no  reason  for  insisting  that 
neither  the  Executive  nor  the  courts  should  give  effect  to  a  treaty  until  Congress 
adopts  legislation.  Adoption  of  this  declaration  would  undermine  one  of  the  principal 
reasons  why  the  Constitution  made  treaties  the  law  of  the  land  and  gave  the  Presi- 
dent and  the  Senate  the  power  to  make  such  treaties.  While  some  articles  of 
CEDAW  may  resquire  Congress  to  pass  appropriate  implementing  legislation,  others 
do  not.  Determination  of  which  provisions  are,  and  which  are  not,  self-executing 
should  be  made  article  by  article  after  ratification  and  by  each  branch  of  govern- 
ment for  purposes  within  its  responsibility. 

The  third  principle,  reflected  m  the  "states'  rishts  understandings,"  is  also  unnec- 
essary and  undermines  the  full  implications  of  the  treaty.  There  are  few,  if  any, 
matters  covered  by  the  Constitution  that  are  subject  exclusively  to  state  jurisdiction. 
Under  the  Fourteenth  Amendment  and  other  Constitutional  provisions,  these  mat- 
ters are  subject  to  the  treaty  and  legislative  powers  of  Congress  and  the  jurisdiction 
of  federal  courts.  If  the  intention  is  to  clariry  that  the  obligations  of  CEDAW  may 
in  some  cases  be  implemented  by  the  states,  the  Administration  should  simply  say 
so;  it  requires  no  declaration  upon  ratification,  and  to  make  such  a  declaration  only 
causes  confusion. 

In  the  attached  appendix,  we  have  included  a  brief  analysis  setting  forth  our  joint 
position  on  the  RDlJs  proposed  by  the  Administration.  Overall,  the  Administration's 
qualifying  language  applies  one  set  of  rules  to  the  United  States  and  another  set 
of  rules  to  the  rest  of  the  world.  No  other  nations,  including  our  closest  allies,  have 
taken  this  view.  We  believe  it  is  wrong,  and  undermines  tne  basic  purpose  of  the 
treaty.  Other  countries,  including  our  allies,  will  continue  to  view  ratification  in  this 
manner  as  hypocritical.  They  will  see  it  as  an  attempt  by  the  U.S.  to  obtain  the  ben- 
efit of  being  a  party  to  the  treaty  without  undertaking  the  obligations  that  accom- 
pany that  status. 

Furthermore,  we  are  concerned  that  U.S.  ratification  subject  to  the  principle  of 
"no  domestic  application"  may  be  imitated  cynically  by  other  states,  which  seek  the 
diplomatic  benefits  of  ratification  but  cling  to  the  view  that  adherence  to  inter- 
national human  rights  standards  violates  their  sovereignty.  The  universal  applica- 
tion of  human  rights  is  a  matter  of  intense  struggle  ill  the  world  today.  Many  na- 
tions seek  to  excuse  their  denial  of  these  rights  under  the  guise  of  cultural  relativ- 
ity. The  U.S.,  which  has  long  been  a  leader  in  calling  for  the  universal  application 
of  human  rights  (rights  which  in  many  instances  are  modeled  on  those  first  recog- 
nized in  the  U.S.),  cannot  insist  that  other  nations  respect  human  rights  as  the  uni- 
versal inheritance  of  every  person  while  refusing  to  grant  those  rights  to  its  own 
citizens. 

We  respectfully  request  that  this  statement  be  submitted  for  the  record. 
Sincerely, 

Michael  Posner, 
Executive  Director,  Lawyers  Committee  for  Human  Rights. 

Deborah  A.  Ellis, 
Legal  Director,  NOW  Legal  Defense  and  Education  Fund. 

Stefanie  Grant, 
Director,  Program  and  Policy,  Lawyers  Committee  for  Human  Rights. 

Martha  F.  Davis, 
Senior  Staff  Attorney,  NOW  Legal  Defense  and  Education  Fund. 
Enclosure: 

APPENDIX— LEGAL  ANALYSIS 
Article  2 

States  Parties  condemn  discrimination  against  women  in  all  its  forms,  agree  to 
pursue  by  all  appropriate  means  and  without  delay  a  policy  of  eliminating  discrimi- 
nation against  women  and,  to  this  end,  undertake: 

(a)  To  embody  the  principle  of  the  equality  of  men  and  women  in  their  na- 
tional constitutions  or  other  appropriate  legislation  if  not  yet  incorporated 
therein  and  to  ensure,  through  law  and  other  appropriate  means,  the  practical 
realization  of  this  principle; 

(b)  To  adopt  appropriate  legislative  and  other  measures,  including  sanctions 
where  appropriate,  prohibiting  all  discrimination  against  women; 

(c)  To  estaolish  legal  protection  of  the  rights  of  women  on  an  equal  basis  with 
men  and  to  ensure  through  competent  national  tribunals  and  other  public  insti- 
tutions the  effective  protection  oi  women  against  any  act  of  discrimination; 

(d)  To  refrain  from  engaging  in  any  act  or  practice  of  discrimination  against 
women  and  to  ensure  that  public  authorities  and  institutions  shall  act  in  con- 
formity with  this  obligation; 
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(e)  To  take  all  appropriate  measures  to  eliminate  discrimination  against 
women  by  any  person,  organization  or  enterprise; 

(f)  To  take  all  appropriate  measures,  including  legislation,  to  modify  or  abol- 
ish existing  laws,  regulations,  customs  and  practices  which  constitute  discrimi- 
nation against  women; 

(g)  To  repeal  all  national  penal  provisions  which  constitute  discrimination 
against  women. 

Articles 

States  Parties  shedl  take  in  all  fields,  in  particular  in  the  politiccd,  social,  eco- 
nomic aid  cultural  fields,  all  appropriate  measures,  including  legislation,  to  ensure 
the  full  development  and  advancement  of  women,  for  the  purpose  of  guaranteeing 
them  the  exercise  and  eigoyment  of  human  nights  and  fundamental  freedoms  on  a 
basis  of  equality  with  men. 

Article  6 

States  Parties  shall  take  all  appropriate  measures: 

(a)  To  modify  the  social  and  cultural  patterns  of  conduct  of  men  and  women, 
with  a  view  to  achieving  the  elimination  of  prejudices  and  customary  and  all 
other  practices  which  are  based  on  the  idea  of  the  inferiority  or  the  superiority 
of  either  of  the  sexes  or  on  stereotyped  roles  for  men  and  women; 

(b)  To  ensure  that  family  education  includes  a  proper  understanding  of  mater- 
nity as  a  social  function  and  the  recognition  of  the  common  responsibility  of 
men  and  women  in  the  upbringing  and  development  of  their  chilaren,  it  being 
understood  that  the  interest  of  the  children  is  the  primordial  consideration  in 
all  cases. 

Proposed  Administration  Reservation 

The  Constitution  and  laws  of  the  United  States  establish  extensive  protections 
against  discrimination,  reaching  all  forms  of  governmental  activity  as  well  as  sig- 
nificant areas  of  non-governmental  activity.  However,  individual  privacy  and  free- 
dom from  governmental  interference  in  private  conduct  are  also  recognized  as 
among  the  fundamental  values  of  our  free  and  democratic  society.  The  United 
States  understands  that  by  its  terms  the  Convention  requires  broad  regulation  of 
private  conduct,  in  particular  under  Articles  2,  3,  and  5.  Ine  United  States  does  not 
accept  any  obligation  under  the  Convention  to  enact  legislation  or  to  take  any  other 
action  with  respect  to  private  conduct  except  as  mandated  by  the  Constitution  and 
laws  of  the  United  States. 

NOW  LDEF/LCHR  Comment 

This  proposed  reservation  is  undesirable.  Even  if  there  were  a  conflict  between 
U.S.  law  and  CEDAW  which  required  the  U.S.  to  enact  new  laws  to  meet  the  re- 
quirements of  CEDAW,  the  mere  fact  that  a  treaty  establishes  standards  to  which 
the  U.S.  does  not  currently  adhere  is  not  sufficient  reason  for  a  reservation.  The 
purpose  of  treaties  is  to  undertake  new  obligations  or  to  make  a  commitment  to  the 
international  community  to  adhere  to  existing  obligations.  If  the  U.S.  ratifies 
CEDAW  subject  to  this  broad  limitation  that  implies  a  lack  of  political  commitment 
to  observe  international  standards,  its  actions  will  rightly  be  decried  by  the  inter- 
national community.  It  suggests  that  the  U.S.  views  these  international  norms  as 
being  applicable  only  iii  other  countries  and  sees  110  room  for  improvement  in  its 
own  rights  performance.  If  the  concern  of  the  Administration  is  that  CEDAW  might 
require  the  U.S.  to  forbid  private  discrimination  which  is  protected  by  the  Constitu- 
tion, it  is  our  position  that  under  settled  principles,  CEDAW  may  not  be  construed 
so  as  to  forbid  what  is  protected  by  the  Constitution.  At  most,  a  reservation  saying 
that  under  this  article  the  U.S.  is  not  required  to  forbid  private  discrimination 
which  is  protected  by  the  Constitution  would  be  acceptable. 

Article  2  (for  text,  see  above) 

Article  7  (b) 

States  Parties  shall  take  all  appropriate  measures  to  eliminate  discrimination 
against  women  in  the  political  and  public  life  of  the  country  and,  in  particular,  shall 
ensure  to  women,  on  equal  terms  with  men,  the  right: 

(b)  To  piirticipate  in  the  formulation  of  government  policy  and  the  implemen- 
tation thereof  and  to  hold  public  oflioe  and  perform  all  public  functions  at  all 
levels  of  government. 
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Proposed  Administration  Reservation 

Under  current  U.S.  law  and  practice,  women  are  permitted  to  volunteer  for  mili- 
tary service  without  restriction,  and  women  in  fact  serve  in  all  U.S.  armed  services, 
including  in  combat  positions.  However,  the  United  States  does  not  accept  an  obliga- 
tion under  the  Convention  to  assign  women  to  all  military  units  and  positions  which 
may  require  engagement  in  direct  combat. 

NOW  LDEF/LCHR  Conunent 

This  reservation  is  objectionable.  Although  the  Department  of  Defense  ("DoD") 
and  the  military  policies  on  women  in  combat  remain  in  flux,  legal  restrictions  on 
women's  participation  in  the  military  have  now  been  lifted.  See,  e^.,  Defense  Au- 
thorization Act  of  1994.  The  military's  desire  for  flexibility  is  not  an  appropriate  rea- 
son for  taking  a  blanket  reservation  permitting  continued  discrimination.  Aiter  15 
years  of  conducting  its  own  detailed  studies,  the  DoD  has  found  that  women  are 
fully  capable  of  performing  combat  roles.  In  both  Panama  and  the  Persian  Gulf, 
women  proved  that  they  could  perform  in  combat  as  well  as  men.  See  Department 
of  Defense,  Conduct  of  the  Persian  Gulf  War,  Final  Report  to  Congress,  App.  R  at 
R-4  (April  1992);  Bureau  of  International  Organization  Affairs,  U.S.  Dep't  of  State, 
U.S.  RepoH  to  the  UN  on  the  Status  of  Women  1985-1994  93-94  (1994).  Rather  than 
abdicating  any  obligation  to  open  direct  combat  positions  to  women,  the  U.S.  should, 
at  a  minimum,  commit  to  continuing  current  efforts  to  open  all  combat  positions  to 
women.  In  doing  so,  the  U.S.  would  fulfill  the  good  faith  requirement  of  taking  "ap- 
propriate measures"  as  the  phrsise  was  construed  during  drafting  of  the  Convention. 
See  A/32/218  at  4  (1977). 

Despite  recent  advances  for  women,  both  the  Army  and  the  Marines  continue  to 
exclude  women  from  infantry,  armor  and  field  artillery  units,  and  thus  block  women 
from  advancing  along  the  three  main  routes  to  those  branches'  senior  leadership. 
The  military's  policy  of  restricting  women's  participation  in  direct  combat  units  de- 
nies women  significant  opportunities  for  job  advancement.  Most  three-star  and  four- 
star  positions  require  combat  experience,  at  the  end  of  FY  1993,  there  were  114 
three-star  and  36  four-star  admirals  and  generals  in  the  four  combined  services. 
None  were  women.  Further,  contrary  to  the  proposed  reservation,  women  cannot 
volunteer  for  military  service  without  restriction,  as  women  are  precluded  from  cer- 
tain designated  combat  positions. 

Article  ll(l)(d) 

1.  States  Parties  shall  take  aU  appropriate  measures  to  eliminate  discrimination 
against  women  in  the  field  of  emplojnment  in  order  to  ensure,  on  a  basis  of  equality 
of  men  and  women,  the  same  rights,  in  particular: 

(d)  The  ri^t  to  equal  remuneration,  including  benefits,  and  to  equal  treat- 
ment in  respect  of  work  of  equal  value,  as  well  as  equality  of  treatment  in  the 
evaluation  of  the  quality  of  woric. 

Proposed  Administration  Reservation 

U.S.  law  provides  strong  protections  against  gender  discrimination  in  the  area  of 
remuneration,  including  the  right  to  equal  pay  for  equal  work  in  jobs  that  are  sub- 
stantially similar.  However,  the  United  States  does  not  accept  any  obligation  under 
this  Convention  to  enact  legislation  establishing  the  doctrine  of  comparable  worth 
as  that  term  is  understood  in  U.S.  practice. 

NOW  LDEF/LCHR  Comment 

This  proposed  reservation  is  unnecessary.  During  drafting  of  the  Convention,  it 
was  understood  that  the  phrase  "appropriate  measures"  would  obligate  a  State  to 
make  a  good  faith  effort  to  implement  a  provision  of  the  Convention.  See  A/32/218 
at  4  (1977).  Instead  of  taking  a  blanket  reservation  to  enacting  comparable  worth 
legislation,  the  U.S.  should  commit  to  bringing  U.S.  law  into  conformity  with  the 
international  standards  of  wage  eqruity  evi(fenced  by  Article  ll(lXd),  (General  Rec- 
ommendation No.  13  (encouraging  State  Parties  to  ratify  ILO  Convention  No.  100), 
and  ILO  Convention  No.  100  ("equal  remuneration"  interpreted  as  "rates  of  remu- 
neration established  without  discrimination  based  on  sex").  At  a  minimum,  the  U.S. 
should  state  that  it  will  continue  to  implement  the  object  and  purpose  of  Article 
ll(lXd)  by  developing  legislative  measures  where  appropriate. 

Federal  legislation  is  currently  silent  on  the  issue  of  comparable  worth.  While  the 
Supreme  Court  has  suggested  that  Title  VII  may  permit  claims  based  on  com- 
parable worth,  see  County  of  Washington  v.  Gunther,  452  U.S.  161  (1981),  lower 
courts  construing  Title  VU  have  held  that  it  cannot  redress  broader  pay  inequities. 
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E^..  AFSCME  V.  Washington.  770  F.2d  1401  (9th  Cir.  1985).  However,  there  con- 
tinue to  be  significant  developments  expanding  Use  implementation  of  comparable 
worth  principles  to  redress  wage  discrimination  in  female-dominated  occupations. 
For  example,  over  twenty  states  have  adjusted  their  wages  to  correct  for  sex  or  race 
bias.  See  Instittite  for  Women's  Policy  Research,  Pay  Equity  Remedies  in  State  Gov- 
ernments: Assessing  Their  Economic  Effects  (1994).  Further,  the  Fair  Pay  Act  of 
1994  (H.R.  4803)  currently  pending  in  Congress  would  expand  the  protections  of  the 
Equal  Pay  Act  to  cover  work  of  equivalent"  value  in  both  the  public  and  private 
sector.  Ratification  of  the  Convention  without  the  proposed  reservation  would  reit- 
erate the  U.S.  commitment  to  increase  women's  access  to  fair  wages. 

Article  ll(2)(b) 

2.  In  order  to  prevent  discrimination  against  women  on  the  grounds  of  marriage 
or  maternity  ana  to  ensure  their  effective  right  to  worit.  States  Parties  shall  take 
appropriate  measures: 

(b)  To  introduce  maternity  leave  with  pay  or  with  comparable  social  benefits 
without  loss  of  former  employment,  seniority  or  social  allowances. 

Proposed  Administration  Reservation 

Current  U.S.  law  contains  substantial  provisions  for  maternity  leave  In  many  em- 
ployment situations  but  does  not  require  paid  maternity  leave.  Therefore,  the  Unit- 
ed States  does  not  accept  an  obligation  under  Article  ll(2Xb)  to  introduce  maternity 
leave  with  pay  or  with  comparable  social  benefits  without  loss  of  former  employ- 
ment, seniority  or  social  allowances. 

NOW  LDEF/LCHR  Comment 

Rather  than  take  this  broad  reservation,  the  U.S.  should  make  a  commitment  to 
take  appropriate  steps  to  expand  the  availability  of  paid  maternity  leave.  Such  an 
undertaking  would  fill  a  significant  gap  in  U.S.  law.  The  Family  and  Medical  Leave 
Act  ("FMLA"),  29  U.S.C.  §§2601-54,  mandates  that  employers  of  50  or  more  em- 
ployees provide  twelve  weeks  of  unpaid  leave  after  childbirth  or  for  other  family  or 
medical  purposes.  However,  no  federal  law  provides  for  paid  maternity  or  parental 
leave,  nor  does  U.S.  law  require  an  employer  to  reinstate  a  woman  who  has  taken 
maternity  leave  without  loss  of  seniority  or  allowances.  Laws  such  as  the  FMLA  and 
the  Pregnancy  Discrimination  Act,  42  U.S.C.  §2000e(k),  are  of  little  practical  benefit 
to  most  women,  given  that  few  can  afford  unpaid  parental  leave. 

Paid  maternity  and  parental  leave  policies  are  already  in  place  in  many  industri- 
alized countries,  including  (Jermany,  France,  Italy,  Canada,  Austria,  Belgium,  the 
Netherlands,  Luxembourg,  the  United  Kingdom,  Ireland,  Denmark,  Finland,  Greece, 
Portugal,  Japan,  Sweden  and  Spain.  While  the  number  of  U.S.  employers  ofTering 
paid  maternity  leave  is  small,  the  Congress  has  already  made  a  commitment  to 
study  the  issue.  In  1993,  Congress  established  a  Commission  on  Leave  to  conduct 
a  comprehensive  study  of,  among  other  things,  "policies  that  provide  temporary 
wage  replacement  during  periods  of  family  and  medical  leave."  29  U.S.  §  2632. 

Articles  1-30 

Proposed  Administration  Understanding 

The  United  States  understands  that  this  Convention  shall  be  implemented  by  the 
Federal  (Jovemment  to  the  extent  that  it  exercises  jurisdiction  over  the  matters  cov- 
ered therein,  and  otherwise  by  the  state  and  local  governments.  To  the  extent  that 
state  and  local  governments  exercise  jurisdiction  over  such  matters,  the  Federal 
Government  shaO,  as  necessary,  t£ike  appropriate  measures  to  ensure  the  fulfillment 
of  this  Convention. 

NOW  LDEF/LCHR  Comment 

The  proposed  lan^age  is  not  constitutionally  necessary,  nor  is  it  desirable.  Fed- 
eral authority  in  this  area  is  clear.  Missouri  v.  Holland,  252  U.S.  416  (1919).  Under 
the  (Donstitution  and  international  law,  the  Federal  (jovemment  has  the  responsibil- 
ity and  the  authority  to  carry  out  obligations  under  CEDAW.  Although  the  federal 
government  has  the  ultimate  responsibility  to  see  that  these  obligations  are  carried 
out,  it  can  leave  some  implementation  to  the  states  so  long  as  the  United  States 
Government  sees  to  it  that  this  is  done.  There  are  few,  if  any,  matters  covered  by 
CEDAW  that  are  subject  exclusively  to  state  jurisdiction.  Under  the  Fourteenth 
Amendment  and  other  constitutional  provisions,  these  matters  are  subject  to  the 
treaty  and  legislative  powers  of  (Congress  and  the  jurisdiction  of  the  federal  courts. 
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Article  5  (for  text,  see  above) 

Article? 

States  Parties  shall  take  all  appropriate  measures  to  eliminate  discrimination 
against  women  in  the  political  and  public  life  of  the  countiy  and,  in  particular,  shall 
ensure  to  women,  on  equal  terms  with  men,  the  right: 

(a)  To  vote  in  all  elections  and  public  referenda  and  to  be  eligible  for  election 
to  all  publicly  elected  bodies; 

(b)  To  participate  in  the  formulation  of  government  policy  and  the  implemen- 
tation thereof  and  to  hold  public  ofiice  and  perform  all  public  functions  at  all 
levels  of  government; 

1(c)  To  participate  in  non-gpvemmental  organizations  and  associations  con- 
cerned witn  the  public  and  political  life  of  the  country. 

Articles 

States  Parties  shall  take  all  appropriate  measures  to  ensure  to  women,  on  equal 
terms  with  men  and  without  any  discrimination,  the  opportunity  to  represent  their 
Governments  at  the  international  level  and  to  participate  in  the  work  of  inter- 
national oi^anizations. 

Article  13 

States  Parties  shall  take  all  appropriate  measures  to  eliminate  discrimination 
against  women  in  other  areas  of  economic  and  social  life  in  order  to  ensure,  on  a 
basis  of  equality  of  men  and  women,  the  same  rights,  in  particular: 

(a)  The  right  to  family  benefits; 

(b)  The  right  to  bank  loans,  mortgages  and  other  forms  of  financial  credit; 

(c)  The  right  to  participate  in  recreational  activities,  sports  and  all  aspects  of 
cultural  life. 

Proposed  Administration  Understanding 

The  Constitution  and  laws  of  the  United  States  contain  extensive  protections  of 
individual  freedom  of  speech,  expression  and  association.  Accordingly,  the  United 
States  does  not  accept  any  obligation  under  this  Convention,  in  particular  under  Ar- 
ticles 5,  7,  8  and  13,  to  restrict  those  rights,  through  the  adoption  of  le^slation  or 
any  other  measures,  to  the  extent  that  they  are  protected  by  the  Constitution  and 
laws  of  the  United  States. 

NOW  LDEF/LCHR  Comment 

Under  the  First  Amendment  of  the  U.S.  Constitution,  the  government  may  only 
penalize  speech  that  incites  to  imminent  lawless  action.  Similar  limits  apply  to  re- 
strictions of  expression  and  association.  An  understanding  emphasizing  that  U.S. 
compliance  cannot  restrict  the  free  speech,  expression  or  association  protections  of 
the  First  Amendment  would  be  appropriate. 

Article  12 

1.  States  Parties  shall  take  all  appropriate  measures  to  eliminate  discrimination 
against  women  in  the  field  of  health  care  in  order  to  ensure,  on  a  basis  of  equality 
of  men  and  women,  access  to  health  care  services,  including  those  related  to  family 
planning. 

2.  Notwithstanding  the  provisions  of  paragraph  1  of  this  article,  States  Parties 
shall  ensure  to  women  appropriate  services  in  connection  with  pregnancy,  confine- 
ment and  the  post-natal  period,  granting  free  services  where  necessary,  as  well  as 
adequate  nutrition  during  pregnancy  analactation. 

Proposed  Administration  Understanding 

The  United  States  understands  that  Article  12  permits  States  Parties  to  deter- 
mine which  health  care  services  are  appropriate  in  connection  with  family  planning, 
pregnancy,  confinement  and  the  post-natal  period,  as  well  as  when  the  provision  of 
free  services  is  necessary,  and  does  not  mandate  the  provision  of  particular  services 
on  a  cost-fi%e  basis. 


83 

NOW  LDEF/LCHR  Comment 

This  understanding  is  unnecessary.  Article  12  makes  clear  that  States  Parties 
shall  decide  which  health  services  are  "appropriate"  and  when  it  is  "necessary"  to 
grant  free  services.  Given  the  lack  of  conflict  between  U.S.  law  and  the  require- 
ments of  Article  12,  the  proposed  understanding  is  superfluous. 

Articles  1-30 

Proposed  Administration  Declaration 

The  United  States  declares  that,  for  purposes  of  its  domestic  law,  the  provisions 
of  the  Convention  are  non-self-executing. 

NOW  LDEF/LCHR  Comment 

This  declaration  is  not  constitutionally  required  and  it  is  undesirable.  There  is  no 
reason  for  insisting  that  neither  the  Executive  nor  the  courts  should  give  effect  to 
a  treaty  until  Congress  adopts  legislation.  To  do  so  would  go  against  the  spirit  of 
Article  6  of  the  Constitution  as  the  framers  intended  it.  It  would  undermine  one  of 
the  principal  reasons  why  the  Constitution  made  treaties  the  law  of  the  land,  and 
gave  the  President  and  the  Senate  the  power  to  make  such  treaties  without  the  con- 
sent of  the  House  of  Representatives.  Incorporation  of  this  declaration  will  unneces- 
sarily delay  U.S.  compliance  with  some  provisions  and  set  up  unnecessary  political 
obstacles  to  U.S.  compliance  generally.  Many  of  the  articles  will  in  fact  require  Con- 
gressional implementation,  but  some  might  not.  Determination  of  what  is  or  is  not 
self-«xecuting  should  be  made  article  by  article  after  ratification  and  by  each  branch 
of  government  for  purposes  within  its  responsibility. 

Article  29  (1)  A  (2): 

1.  Any  dispute  between  two  or  more  States  Parties  concerning  the  interpretation 
or  application  of  the  present  Convention  which  is  not  settled  by  negotiation  shall, 
at  the  request  of  one  of  them,  be  submitted  to  arbitration.  K  within  six  months  from 
the  date  of  the  request  for  arbitration  the  parties  are  unable  to  agree  on  the  organi- 
zation of  the  arbitration,  any  one  of  those  parties  may  reefer  the  dispute  to  the  Inter- 
national Court  of  Justice  by  request  in  conformity  with  the  Statute  of  the  Court. 

2.  Each  State  Party  may  at  the  time  of  signature  or  ratification  of  this  Convention 
or  accession  thereto  decltire  that  it  does  not  consider  itself  bound  by  paragraph  1 
of  this  article.  The  other  States  Parties  shall  not  be  bound  by  that  paragraph  with 
respect  to  any  State  Party  which  has  made  such  a  reservation. 

Proposed  Administration  Declaration 

With  reference  to  Article  29(2),  the  United  States  declares  that  it  does  not  con- 
sider itself  bound  by  the  provisions  of  Article  29(1).  The  specific  consent  of  the  Unit- 
ed States  to  the  jurisdiction  of  the  International  Court  of  Justice  concerning  dis- 
putes over  the  interpretation  or  application  of  this  Convention  is  required  on  a  case- 
by-case  basis. 

NOW  LDEF/LCHR  Comment 

This  proposed  declaration  is  objectionable.  When  the  United  States  ratified  the 
International  Covenant  on  Civil  and  Political  Rights,  it  declared  that  it  accepted  the 
competence  of  the  Human  Rights  Committee  to  receive  and  consider  communica- 
tions in  which  one  State  Party  claimed  that  another  State  Party  was  not  fulfilling 
its  obligations  under  the  Covenant.  Since  the  dispute  resolution  mechanism  in 
CEDAW  similarly  provides  for  submission  by  one  of  two  States  to  an  international 
body  for  dispute  resolution,  there  is  no  justification  for  the  U.S.  objection.  The  only 
difference  between  the  two  procedures  is,  in  fact,  that,  under  CEDAW,  the  dispute 
is  submitted  to  the  International  Court  of  Justice.  The  U.S.  is  already  a  ptuly  to 
over  75  treaties  which  provide  for  submission  of  disputes  to  the  Court.  There  is  no 
basis  to  suspect  that  the  Court  will  fail  to  render  a  fair  and  impartial  verdict  under 
those  treaties,  or  under  CEDAW.  If  the  U.S.  is  committed  to  the  rule  of  law,  there 
is  no  reason  to  resist  the  jurisdiction  of  the  Court. 
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Yale  Law  School, 

New  Haven,  CT, 
September  26,  1994. 
Hon.  Claiborne  Pell, 

Chairman,  Senate  Foreign  Relations  Committee, 
Washington,  DC. 

Re:  Convention  on  the  Elimination  of  All  Forms  of  Discrimination  Against 
Women 

Dear  Senator  Pell:  As  scholars  of  international  law,  we  write  to  uree  the  Sen- 
ate to  advise  and  consent  to  the  ratification  of  the  Convention  on  the  Elimination 
of  All  Forms  of  Discrimination  Against  Women. 

The  leadership  of  the  United  States  in  foreign  affairs  and  human  rights  abroad 
will  be  strengthened  by  our  adherence  to  this  statement  of  basic  norms  protecting 
women.  The  Convention  is  crucial  in  setting  a  standard  against  which  to  measure 
foreign  practices  that  fall  short  of  American  ideals.  The  Convention  addresses  such 
problems  as  the  anathema  of  international  trafficking  in  women,  child  prostitution, 
the  denial  of  basic  educational  rights  to  girls  and  women,  and  the  denial  of  the  right 
to  participate  in  political  processes. 

The  Women's  Convention  is  complementary  to  the  human  rights  conventions  al- 
ready approved  by  the  Senate,  including  the  Covenant  on  Civil  and  Political  Rights, 
and  the  Convention  on  the  Elimination  of  All  Forms  of  Racial  Discrimination. 

United  States  law  already  protects  the  rights  of  women,  and  the  Convention  does 
not  change  our  law.  The  treaty  is  not  self-executing,  and  this  is  further  guaranteed 
by  the  declaration  of  non-self-execution  submitted  with  the  treaty.  In  addition,  the 
several  reservations  submitted  by  the  Secretary  of  State  carefully  specify  that  the 
Convention  does  not  reach  private  conduct,  the  status  of  women  in  combat,  issues 
of  comparable  worth,  and  the  availability  of  paid  maternity  leave.  It  will  remain  for 
the  Congress  and  state  legislatures  to  reach  appropriate  decisions  on  these 
questions. 

The  Convention  provides  for  periodic  reporting  on  the  protections  afforded  women. 
The  United  States  can  comply  proudly  in  reporting  on  its  unexcelled  protections  for 
the  rights  of  women.  The  United  States  has  also  excluded  the  exercise  of  jurisdiction 
by  the  International  Court  of  Justice  unless  the  United  States  wishes  to  submit  a 
particular  case. 

The  United  States  sets  a  standard  of  freedom  for  the  world.  If  we  are  not  part 
of  the  central  international  treaty  instrument  recognizing  the  rights  of  women,  it 
wiU  be  all  the  more  diflicult  to  call  upon  other  countries  to  meet  these  basic  stand- 
ards. 

We  hope  that  the  Senate  will  act  promptly  to  approve  this  important  Convention. 
Yours  truly, 

Myres  S.  McDougal, 
Sterling  Professor  Emeritus  of  Law,  Yale  Law  School. 

W.  Michael  Reisman, 
Wesley  Newcomb  Hohfeld,  Professor  of  Jurisprudence,  Yale  Law  School. 

Ruth  Wedgwood, 
Professor  of  Law,  Yale  Law  School  and  Senior  Fellow  and  Director,  Project  on 
International  Organizations  and  Law  Council  on  Foreign  Relations. 

Harold  Hongju  Koh, 
Gerald  C.  and  Bemice  Latrobe  Smith,  Professor  of  International  Law. 

Paul  W.  Kahn, 
Nicholas  DeB.  Katzenbach,  Professor  of  Law. 
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